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Appeal No: GAPPL/COM/STP/1675/2022

A - |
| i 3rdie 33Wr / ORDER-IN-APPEAL ::

Patel) [hereinafter referred to as “Appellant”] has filed the present. Appeal
against Order-in-Original No. 1074/SERVICE TAX/DEMAND/2021-22 dated
30.03.2022 (hereinafter referred to as ‘impugned order’) passed by the Assistant
Commissioner, Central GST Division, Bhavnagam (hereinafter referred to as
adjudicating authority’). '

2 ~ The facts of the case, in brief, are that the Income Tax Department

shared the third party information/ data based on Income Tax Returns/ 26AS of

_the Appellant for the Financial Year 2015-16 & 2016-17. Letter dated 18.07.2019

& summon dated 10.07.2020 was issued by the Jurisdictional Range

Superintendent requesting the Appellant to provide information/documents viz.

copies of |.T. Returns, Form 26AS, Balance Sheet (including P&L Account), VAT/

. _ Sales Tax Returnis, Annual Bank Statement, Contracts/ Agreements entered with

| the persons to whofn services previded etc. for the Financial year 2015-16, 2016-

17 & 2017-18 (upto June-2017), which ‘was retumed back from the postal

authorities undelivered. However, as per data available with department on

'ACES, it was observed that the Appellant filed Service Tax returns for the period

" Aprit Soptember-ZO‘IS Qgtober-March-2016, April-Scptember-ZM(; and October-
March 2017. :

3.- In absence of data/information, a Show Cause Notice dated 21.12.2020

was issued to the Appellant demanding Service Tax on differential value of ITR

returns and 5.T.-3 returns, including cess to the tune of Rs. 4,90,861/- under

Section 73(1) of the Act by invoking extended period of 5 years alongwith

interest under Se_ction' 75 of the Act. It was also proposed to impose penalties |
 under Section 78, 77(2) and 77(1)(c) of the Act upon the Appellant.

4. The above Show Cause Notice was adjudicated by the adjudicating
authority vide the impugned order confirming Service Tax demand of Rs.
4,90,861/- under Section 73(1) along with interest under Section 75 of the Act
and imposing penalty of Rs. 4,90,861/- under Section 78 and penalty of Rs.
5,000/ each under Section 77(1)(c) and 77(Z) of the Act.

5. Being aggrieved, the Appellant has preferred the present appeal on
'va‘rious grounds as stated below:

(i)  The Show Cause Notice and the impugned order has been issued without

any investigation and effort to know whether the amount shown in the TD5/ITR

is towards providing service ar there is any service then which type of service

""“"Waa,_ has been provided by them. The department ought to have conducted inquiry in
is regard and for thus CBIC has taken note of this and issued-advisory for not to

W Page 3 of 10
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issue notices without any verification. The Form 26AS {s not a perfect system

- and is for deduction of TDS. They rely on case of Ravindra Pratap Thareja Vs.
" ITO- TS-657-ITAT-2015(JAB), Court on its own Motion Vs. CIT- 2013 (352) ITR 273,

- CCE Vs. Mayfair Resorts- 2011 (22) STR 263, Synergy Audio Visual Workshop P..
", ._Ltd. Vs. Commissioner of S. T. Bangalore-2008 (10) STR 578, Amrish Ramesh

.oy -
Y LR
Foa

4

Chandra Shah Vs. UOI and Others-2021-TIOL-583-HC-MUM-ST, CBIC instruction
dated 26.10.2021, Order-In-Appeal No. BHV-EXCUS-000-APP-022-2021-22 dated -
31.03.2022 and M/s. Luit Developers Pvt. Ltd. Vs. Commissioner of CGST and
C.Ex., Dibrugarh- 2022-TIOL.-180-CESTAT-Kol. B ‘

(i) The impugne& order has been issued not on the basis of any material
. evidence or any investigation but ignbring the submission of the Appellant and
.. Instructions issued by the Board and without verifying the facts and against:spirit:..

and_direction of the instructions of the Board. The impugned order travelled. . L

A ,f“ B

beyond scope of Show Cause Notice and the Appellant relied on the decision of
Huhtamaki PPL Ltd. Vs. Commissioner of C.Ex. & S.T., Surat-1-2021 (50) GSTL
309 {Tri.-Ahmd.), R. Ramdas Vs. Joint Commissioner of C.Ex. Puducherry-2021
(44) GSTL 258 (Mad.), Machintosh Burn Ltd. Vs. Commissioner of Service Tax,
Kolkata-2020 (35) GSTL 409 (Tri.-Kolkata), Swapne Nagari Holiday Resort Vs.
Commissioner of C.Ex., Raigad-2019 (21) GSTL 559 (Tri.-Mumbai), ST Electricals
Pvt. Ltd. Vs. Commissioner of Central Excise, Pune-1-2019 (20) G;‘.TL 273 (Tri.-
Mumba), Ajanta Manufacturing Ltd. Vs. Commisstoner of Customs, Kandia- 2019 .
(369) ELT 1067 (Tri.-Ahmd.). -

(iti) The Shaw Cause Notice or the impugned order fails to demonstrate how
the activities carried by the Appellarit falls under the definition of service since
there is no single evidence on record to suggest that any consideration in any
form was at any time received by the Appellant for provision of any service. It is °
on record that on bills/invoices the amount is mentioned is for registered post/
book post and the Appellant is not ‘postal department’ for sending the posts
through registered post or book post. The posts were sent through postal
department only and the Appellant was collecting the amount charged from its
customers, who were engaging him for providing courier service and- for
providing courjer service, the Appellant was paying applicable Service Tax and
there is no amount of service charge or any extra amount for booking the posts
through postal department. '

(iv) The activities of the Appellant were of working as ‘pure agent’ and no
Service Tax is payable on the amount received for the expenses incurred on
behalf of another person. The Adjudicating Authority was convinced with the
fact that the Appellant was sending the covers/documents through postal
department and expenditure incurred was reimbursed by them from the parties

%‘ Page 4 of 10
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Appeal No: GAPPL/COM/STP/1675/2022
5 _

to whom services were provided. They rely on Rule 5 of Service Tax

stated that (i) there was no written contract but an oral contract and they rely
on Section 10 of the Indian Contract Act, 1;!72,_ Nanak Builders and Investors Pvt.
Ltd. vs. Vinod Kumar Alag AIR 1991 Dethi 315, Alka Bose vs. Parmatma Devi &
Ors [CIVIL APPEAL NO(s). 6197 OF 2000], m; Neither intengs to hold rior. holds

B4 Betvidad as D SOt of the
recipientof- service (iii) Does not.-use such M or. services so “procured (iv)

Receives only the actual amount incurred to progure such goods or services.

v) The services of registered post and book post are placed under negative list
and amount charged for providing such services are outside the service tax net
since the amount collected from the customers for the expenses incurred for
‘registered post’ or book post and all such services are placed under ‘negative

ist of services’ and not taxable. Section 66 D of the Act.

(vi) The charge of non disclosure of true and correct details is baseless and thus
the extended period cannot be invoked. The show cause notice and impugned
order was issued on the basis of information and details filed by them with

Income Tax department. Had_there been any intention to evade payment of
setvice tax, it had not disclosed the details to the Income Tax department. They

were not required to pay any service tax, and as such, there was nothing to with
hold the information. There was no suppression at all and as such the show
cause was time barred and Service Tax cannot be demanded and confirmed
under proviso to sub-section (1} of Section 73 of the Act and they rely upon
following case laws:

(1) M/s Oriental Insurance Company Limited vs Commissioner, LTU, New
Delhi-2021-TIOL-307-CESTAT-DEL- Date of Decision: 25.5.2021

(2) Blackstone polymers versus Commissioner of Central Excise, Jaipur-11-2014
(301) E.L.T. 657 (Tri. - Del.)

" (3) Kirloskar Oil Engines Ltd. Versus Commissioner of Central Excise, Nasik- -
2004 (178} E.L.T. 998 (Tri. - Mumbai)

4) Hindaléo Industries Ltd. Versus Commissioner of C. Ex., Allahabad-2003
(161) E.L.T. 346 (Tri. - Del.)

(5) Circular no. 1053/02/2017-CX, F.No. 96/1/2017-CX.| dated 10th March,
2017 laying down guidelines for issuance of SCN.

{i) The Appellant submitted that the in the case of interpretation of law, no

ty is imposable considering several judgment of the Tribunals and High

5 and they rely on the judgment in the case of ITEL INDUSTRIES PVT.LTD.

)i
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. Reported in 2004 (163) E. L. T. 219 (Tri - Bang.). The matter of penalty is
h | -gaverned by the principles as laid down by the Honb’le Supreme Court in the-land - *
" pmark gase of M/s. Hindustan Steel Ltd. Reported in 1978 ELT (J159). They further
- .= submitted that it is settled position of law that to impose penalty under Section.
- 78 of the Act, existence of suppression etc. is basically required to be proved
B | which is completely absent in the present case and they rely on the case of TAMIL
- NADU HOUSING BOARD Versus COLLECTOR OF CENTRAL EXCISE, MADRAS as
" . reported at 1994 (74) E.L.T. 9 (SC), COMMISSIONER OF C. EX., MYSORE Versus
" TOWN HALL COMMITTEE, MYSORE CITY CORPORATION: 2011 (24) S.T.R. 172
o  (Kar.), BSNL Vs COMMISSIONER OF SERVICE TAX, BANGALORE: 2008 (9) 5.T-R. 499 . -
SO (e, - Bang.), COMMISSIONER OF C. EX., LUDHIANA Versus INSTANT CREDIT: 2010 -
CTeeT it (17)S.T.R. 397 (Trl. - Del.) R

V6. Personal hearing in the matter was held on 23.12.2022. Shri R. C. Prasad,
consultant appeared for personal hearing and reiterated the submissions made in .
the appeat. He submitted that the appellant is not providing any service. He is
merely collecting the packages for dispatch of his regular clients arid is sending . .
them through India Post without any personal monetary consideration. He is just
claiming exact amount paid to India Post on reimburseinent basis. Appellant is
not getting any additional amount towards any service by him either from the
clients or from india Post. He made further written submissions at the time of
personal hearing and requested to. set aside the impugned order in these:two

cases.

6.1 . The consultant submitted further written submission which is akin to

_ grounds of appeal already submitted by them. They further placed reliance on ‘
'the decision of M/s. Seher Vs. Commissioner of Service Tax, Delhi- 2022-TIOL-. .
114-CESTAT-Del., Commissioner of Central Excise and Service Tax Vs. M/s.
Cruiser Impex Pvt. Ltd., Ludhiana- 2019-TiOL-3770-CESTAT-CHD, M/s._ Sai
Manpower Placement and HR Services Vs. Commissioner of Central Excise and
Service Tax, Lucknow- 2019-TIOL-1398-CESTAT-Del. '

7. | have carefully gone through the case records, impugned order and
appeal memorandum filed by the Appellant. | find that Show Cause Notice had
been issued without verifying any data or nature of services provided by the
Appellant as the same had been issued only_on the basis of data received from .
the income Tax department and the Adjudicating Authority has confirmed the
demand of Service Tax. vide impugned order without considering the written
submission dated 08.03.2021 and what is submitted at the time of personal

8. | find that the main issue that is to be decided in the instant case is
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7 Appeal No: GAPPL/COM/STR/1675/2022

whether the services provided by the Appellant is taxable under Service Tax or
otherwise. On going through the impugned order

through postal,'department are taxable and demand is sustainable.

9. The Appel'lant is a proprietorship firm engaged in providing courier agency
service. They are also providing services of registered post and book post to

their customers through post offices and for.this. they also.purchase postal

tickets from the post offices on behialf of their customers, pald for that and then
recover from their customers by way of refmbursement through invoices. The
Appellant has submitted copies of ledger account for purchase of post tickets for
the yéar 2015-16 and 2016-17. They have also submitted copies of bills issued by
them to their customer supported by certificate issued by the fespective post
office for dispatch of number of articles through registered post and book post.
The amount mentioned in the bill issued by the Appellant is tallying with the

-gmount mentioned in :the certificate -issued By»-'the' respective post office for

dispatch of the articles. The Appellant has charged and collected the Service
Tax on extra charges viz. labour charge etc. only and in all other cases have
charged the same amount which they have paid to the postal authorities for post

o i_ of articles of their customers.

10.  Now, a; per the contention of the Appellant, whether activity carried out
by them is working .as ‘pure agent’ as per Rule 5 of Service Tax {Determination
of value) Rules, 2006 and whether the Service Tax is payable on amount
received for the expenses incurred on behalf of their customers or otherwise.
The same is re-produced below:

“Rule 5. Inclusion in or exclusion from value of certain expenditure or
costs.- _

(1) Where any expenditure or costs are incurred by the service provider in the
course of providing taxable service, all such expenditure or costs shail be
treated as consideration for the taxable service provided or to be provided and
shall be included in the value for the purpose of charging service tax on the said
service. - :

Explanation. - For the removal of doubts, it Is hereby clarified that for the
value of the telecommunication service shall be the gross amount paid by the
person to whom telecommunication services actually provided.

© (2) Subject to the provisions of sub-rute (1), the expenditure or costs incurred
by the service provider as a pure agent of the recipient of service, shall be
excluded from the vaive of the taxable service if all the following conditions
ate satisfied, namely ;- S
(1) the service provider acts as a pure agent of the recipient of service when he
makes payment to third party for the goods or services procured . o
(i), the recipient of service receives and uses the goods or services so procured
by the service provider in his capacity as pure agent of the recipient of service;
(1ii) the recipient of service is liable to make paymefit to the third party;
(iv) the recipient of service authorises the service provider to make payment on
2\ his behalf,; : '
T\(v) the re{cipr'ant of service knows that the goods and services for which payment
& lhas been made by the service provider shall be provided by the third party;

S
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~(vi) the payment made by the service provider on beha!f of the recipient of
service has been separately indicated in the invoice issued by the servicé
provider to the recipient of service;

(vil) the service provider recovers from the reciplent of service only such -

amount as has been paid by him to the third party; and

(vili) the goods or services procured by the service meder from the third party
as a pure agent of the recipient of service are in addition to the services he
provides on his own account.

Explanation1.-For the purposes of sub- rule (2), “pure agent” means-a person

who-

{(a) enters into a contractual agreement with the recipient of service to act as .

his pure agent to incur expenditure or costs in the course of providing taxable
service;

(b) neither intends to hold nor holds any title to ‘the goods or services so -

procured or provided as pure agent of the reciplent of service;
(c) does not use such goods or services so procured; and
(d) receives only the actual amount incurred to procure such goods or services.”

ﬁnplain verification of the copies of invoices submitted by the Appellant, it is .

“found that they have charged the amount for dispatch of registered post, book

_post etc. from their customer and for that they have paid the said amount to the

respective post office on behalf of their customers. For any extra amount
charged by the Appellant for their customer, the Appellant has charged the
Service Tax on that extra amount and shown separately in the invoices. They
have atso submitted the copy of post ticket purchase ledger for the year 2015-16

and 2016-17 which tallied with the amount mentioned in their invoices of the

respective customers.

10.1 | find from the invoices and other documents submitted by the Appetiant

. that they have fulfilled all the conditions as laid down under the defimrition of .
the Pure Agent given in the Explanation 1 to the Sub rule (2) of Rule (5) of
. Service Tax (determination.of Rules) 2006. t further find that the Appellant has

substantiated their claim for reimbursement of expenses, i.e. acting as pure
agent for the expenses borne by the Appellant on behalf of their ‘cllients
submitted the copies of the Profit and Loss Account clearly shown the post
income as well as post & telegram expense in the Revenue Income of both the
Annual Profit & Loss Account of both the F.Y. 2015-16 and F.Y. 2016-17 and also
submitted the copies of the Invoices in which the other than postal expenses

. shown separately.
10.2 In view of the above, | find that the Appellant has fulfilled all the .

conditions as laid down under the definition of Pure Agent as supra and the
expense of postage of articles though post office received from their clients are
nothing but the reimbm‘nmeﬂt of expenses borne by the them on behalf of their
clients during the relevant years i.e. F.Y, 2015-16 and F.Y. 2016-17. Thus, { find

for exclusion of expenditure or costs incurred by them as ‘pure agent’ of their

customers.
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10.3 Thereforé, | .am of considered view that the value of postal tickets
purchased by the Appellant on behalf of their customers is requrred to be

demanded. |
11. It is also seen that the Service Tax demand is on difference of value
shown in Service Tax returns/26AS and value shown in 5.T.-3 returns. i find that

- the total income booked in the balance sheet as well as profit & loss account is

to be considered as final since the Form 26AS_-is_;_npt actual income but meant for
TDS purpose only. The income booked in the boeks of account of the Appetiant is
also tallied with the total income reflected in the-income Tax Returns filed with
the Income Tax Department. Therefore, | find that to arrive at demand on

difference value between {TR/books of account and value shown in S.T.-3

returns is to be considered and not the value of Form 26AS. The details are as
under: o ‘

- Sr. | Details . F. Y. 2015-16 (Rs ) F.Y.2016-17 (Rs.)
No. N '
1 | Value of taxable service |91, 72 389 35,51,689
as per ITR/books of
. | account S , .
7 [Value of taxable service 64,00,955 29,58,334
1 . {on which Service Tax paid | - = '
as per S.T.-3 returns _
3 Differential taxable value | 27,71,434/- 5,93,355/-
on which Service Tax not
paid . L . . .
4__| Value of postal tickets 126,28,416/- | 5,93,352/-
' Difference 1,43,018/- NIL

With regards to value of taxable service on which Service Tax paid as per 5.T.-3

“returns for the year 2015-16, the Appellant has submitted that the taxable value

of Rs. 1,43,018/- reflecting in S.T.-3 returns for the period October-December-
2015 has not been considered by the Department. Hence, the taxable value of
Rs. 74,960/~ shown in the Show Cause Notice is for the period January-March-16
only and the total value of October-2015 to March-2016 is Rs. 2,17,978/- (Rs.
1,43,018/- plus Rs. 74,960/-)." The Appellant submitted the copies of S.T.-3
returns and on verification of the value shown in the said returns for the year
2015-16, it is found that the taxable value of Rs. 1,43,018/- for the period

- October-December-2015 has not been considefed. Therefore, of Service Tax on

difference of Rs. 1,43,018/- as shown in the above table s not liable to be
recovered since the same is nothing but the taxable value shown in the 5.T.-3

Teturns which was not considered at the time of issuance of Show Cause Notice.

43.  In view of discussions and finding, | set aside the impugned order and
low the appeal filed by the Appellant. '

mmﬁﬁﬁmmmmmﬁﬁmm%l
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. s 13 The appeal filed by Appetlant is disposed off as above.
wafaa / Attested

b_&—f (frw wanT R¥%)/(Shiv Pratap Singh)

Supsiintendent: NaTq (mﬂ'ﬂ‘)ICommissioner (Appeals)

Central G8T (Appeals)
By R.P.A.D. Raijkot
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