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Appeal No: ¥2/49/8YR/2022

Surendranagar, Gujarat-363031 (herein.after référréd to és _“Apellanf) has led-

Appeal No. V2/49/BVR/2022 against Order-in-Original No. BHV-EXCUS-000-ADC-
VM-014 to 15/2021-22 dated 31.01.2022 (hereinafter referred to as ‘impugned
order’) passed by the Additional Commissioner, Central GST, Bhavnagar
(hereinafter referred to as ‘adjudicating authority’).

2, The facts of the case, in brief, are that the Income Tax Department

provided data/ details containing various persons i.e. Income Tax Assessee, who
in their Income Tax Returns for financial year 2015-16 & 2016-17, declared to
have earned income by providing services classified under various service
sectors. The Income Tax Department also provided data of Form 26AS showing
details of total amount paid/ credited under Section 194C, 194H, 194i & 194J of
the Income Tax Act, 1961 in respect of various persons which depicted that such
persons had earned iﬁ(__:ome by providing services like contract, commission or
‘brokerage, renting of movable/ immovable property, Technical or Professional
service etc. The said data also contained the details of the Appellant. The
: jurisdicti'on_al Range Superintendent issued letter dated 30.03.2019, summons
dated 23.09.2020 for the period 2015-16 and letter dated 05.10.2021 for the
pe.riod 2016-17, to the Appellant calling for the information/ documents. Since
no reply/ response was given, Service Tax was determined on the basis of data/
details provided by the Income Tax department.

3. The Show Cause Notices No. (1) V/15-81/DEM/HQ/2020-21 dated
29.12.2020 and (2) v/ 15-38/DEMIHQ12021-22 dated 20.10.2021 were issued to
the Appellant proposing to demand Service Tax of Rs. 55,34,179/- & Rs.
62,59, 193/ respectwely, under Section 73(1) of the erstwhile Finance Act,
1994 (he[elnafter referred to as ‘the Act’) alongwith lnterest under Section 75
from the Appellant, by invoking extended period of 5 years. It was also proposed
| to impose penalties under Section 77(2), 77 (1)(c) and Section 78 of the Act.

4, The adjudicating authority vide the impugned order confirmed Service
Tax demands of Rs. 15,26,569/- & Rs. 24,49,550/-, respectively, along with
interest and penalties of Rs. 10,000/- each under Section 77(2) and Section 77
(1)(c) of the Act. The penalties of Rs. 15,26,569/- & Rs. 24,49,550/-,
respectively, were also imposed under Section 78 of the Act with benefit of
; reduced penalty as per proviso to Section 78.

5. Being aggrieved, the Appellant preferred the present appeal on
17.05.2022 on various grounds as stated below:

The adjudicating authority confirmed the demand without considering

’ﬁﬂ/. ' Page 3 of 8
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submission made by them and not considering the reconciliation and other
documents and evidences produced by the appellant at the time of adjudication.

() They have provided GTA services to private limited/ limited company,
firm, AOP etc. which are subject to RCM but they have not deducted any TDS nor
reported ahy figures in 26AS. The adjudicating authority also confirmed ‘their
services as GTA and also granted 70% abatement on RCM. However, the
adjudicating authority confirmed the demand on assumptions that transactions
not reported in 26AS but disclosed in Income Tax returns are taxable under the

service tax.

(i) The show cause notice is issued without any investigation and merely
based on data received from Income Tax Department i.e. 26AS and ITR. They '
placed reliance on Amrish Rameshchandra Shah Vs. UOI & Others T5-77-HC-2021
Bom ST wherein Bombay High Court set aside the SCN based on information
received from the Income Tax Department. They also rely on Sharma Fabricators
& Erectors Pvt. Ltd.‘ Reported at 2017 (5) GSTL 96 (Tri.-All.), Kush Constructions |
Vs. CGST NACIN 2019 (24) GSTL 606 (Tri .-Ail.), Alpa Management Consuttants P.
Ltd. Vs CST reported at 2007 (6) STR 181 (Tri.-Bang.), Tempest Advertising (P)
Ltd. V. CCE- 2007 (5) STR 312 (Tri.-Bang.), Free Look Outdoor Advertising V CCE.
- 2007 (6) STR 153 (Tri.-Bang.), Kirloskar Oil Engines Ltd. V CCE - 2004 (178) ELT
998 (Tribunal) and Hindalco Industries V. CCE - 2003 (161) ELT 346 (T). -

(iv)  Confirming the charge of suppression and invoking the extended period
despite the fact that there is not even an iota of evidence of suppression and
entire demand is based on third party information. '

6. CA Shri Punit Prajapati appeared for personal hearing and reiteraied the
submissions in their appeal. He submitted that the proceedings are void ab-initio
since no Show Cause Notice can be issued merely on the basis of TR data. They
have submitted case laws in this regard, including a judgment by the Hon’ble
Supreme Court. He submitted that as there is no suppression on their part,
extended period has been wrongly invoked. On merits also, being GTA, they are
eligible for benefit of rebate and RCM. They had submitted all the details to the
lower authority with proof of discharge of liability by the recipients of the
service. Had the same been considered, there would be no liability on their part.
He requested for submission of a recent Tribunal order in his favour in a day or
two. Based on these submissfons he requested to set aside the Order-in-Original
and quash the Show Cause Notice itself.

6.1 CA for the Appellant, vide email dated 08.11.2022 submitted a copy of
the order by CESTAT, WZ Bench, Ahmedabad in case of M/s. Forward Resources

Pvt. Ltd. Vs. CCE & ST Surat-I holding that the demand of Service Tax is not
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sustainable on the basis of TDS/ 26AS statements.

7. | have carefully gone through the case records, Show Cause Notlce

impugned order was received by the Appellant on 01.02.2022 and they havé filed
appeal on 17.05.2022 which is beyond time limited prescribed under the Act.
However, Hon’ble Supreme Court order dated 10.01.2022 in Miscellaneous
Application  No. 21 of 2022 has excluded the period from 15.03.2020 to

28.03.2022 and hence the delay in Appeal filed by the Appellant is hereby .

condoned.

8. | find that the Appellant is a registered Service Tax assessee .under

Transport of goods by road/goods transport agency service, filing Service Tax
returns and has also submitted copies of S.T.-3 returns for the period 2015-16 &

" 2016-17. | find that Service Tax demanded in Show Cause Notices is based on

difference between income shown in Income Tax Return and 5.T.-3 returns. It is
the contention of the Appellant that they are providing transport of goods by
road service and issuing consignment notes and their service recipients are liable
to pay Service Tax under Reverse Charge Mechanism under Notification No.

. 30/2012-Service Tax. The Appellanl further contended that Service Tax

_.de_n_]anded;_on-diff_erentlal taxable value is nothing but the value of services

provided by them to their customers who are liable to pay Service Tax on
reverse charge mechanism under Notification No. 30/2012-Service Tax.

9. The Appellant provided copies of ledgers of 16 body corporates and 4

‘individuals (alongwith declaration and copy of 5.T.-3 returns) to whom they have

provided the goods transport agency services during the year 2015-16 and the
Service Tax is to be paid by these body corporates. As far as 4 individuals are
concerned, they have submitted details viz. M/s. Rajendra & Sons is consignee of
the Dhrangadha Chemical Works M/s. Fine Chemicals is a partnership firm, M/s.
Rajeev Industries is a factory registered under the Factories Act, 1948 and M/s.
Laxmi Narsingh Agencies i's an excise dealer. The total value of services provided

to body corporate durihg’ 2015-16 comes to Rs. 11,67,72,413/-. Further, they

~ have also provided goods transport agency service during the year 2015-16 to 4

individuals who are registered under Central Excise or are otherwise liable to
aay Service Tax under reverse charge mechanism. The total value of services
provided to individuals during 2015-16 comes to Rs. 1,04,50,100/-. Thus, total
value of services during the year comes to Rs. 12,72,22,513/- which is the
difference on which Service Tax has been demanded by the Department.
Therefore, | find that the Appellant is not liable to pay Service Tax and the
ecipienls of the service are liable to pay on reverse charge mechanism.

The Appellant has also provided copies of ledgers of 17 body corporates
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Appeal No: V2/49/BYR/2022

and 3 individuals (alongwith declaration) to whom they have provided the goods
transport agency services during the year 2016-17 and the Service Tax is to be .
paid by these body corporates. As far as 3 individuals are concerned, they have
submitted details viz. M/s. Rajendra & Sons is consignee _distributor ‘of the
Dhrangadha Chemical Works, M/s. Rajeev Industries is a factory registered under ._
the Factories Act, 1948 and M/s. Laxmi Narsingh Agencies is an excise dealer. )
The total value of services provided to body corporate during 2016-17 comes to
Rs. 13,12,76,488/-. Further, they have also provided goods transport agency
service during the year 2016-17 to-3 individuals who are registered under Central _
Excise or are otherwise liable to pay Service Tax under reverse charge .
mechanism. The total value of services provided to individuals during 2016-17
comes to Rs. 78,16,600/-. Thus, total value of services during the year comes to
Rs. 13,90,93,088/- which is the difference on which Service Tax has been
demanded by the Department. Therefore, | find that the Appetlant is not liable
to pay Service Tax and the recipients of the services are liable to pay on reverse ,

charge mechanism.

11. | find that service tax demanded by Adjudicating Authority on services
provided to SEZ. On verification of income ledger, these services were relating
to goods transport agency provided by the Appellant to M/s. Hereto Labs Ltd., a
unit in SEZ which is covered under reverse charge mechanism and hence the
Appellant is not liable to pay Service Tax on income earned from M/s. Hereto
Labs Ltd. and accordingly, | drop the same.

12. | find that service tax demanded by Adjudicating Authority on rent income -
earned from Oriental Bank of Commerce and Reliance Corporate Park Ltd. On
verification of total turnover as per ITR, value of services provided to
companies, association of person, firms and others like factories and excise
dealers, the remaining value of Rs. 39,26,927/- and Rs. 39,60,800/- on which
the Appellant has already paid the Service Tax on forward charge mechanism. '

Thus, demand on rent income, which has already been covered in value on which
the Appellant has paid Service Tax on forwarded charge mechanism, is not
tenable.

13.  Further, Service Tax demanded by the Adjudicating Authority on income
other than 26AS i.e. difference between turnover shown in Income Tax Return
and value shown in Form 26AS plus value shown in 5.T.-3 returns. The value
shown in Form 26AS is far less than the value shown in Income Tax returns. '
Further, the value of services under reversé charge mechaniﬁn and value shown
vt i a1 e AL ] =3, CELUMS. .20 Lallying. with the, value of .Income Tax Returns and hence

" demanding of service tax on difference between income Tax Return income and

income shown in Form 26AS is baseless.
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14, It is the contention of the Appellant that the demand is time barred. On

o this, | find that the period covered under the Show Cause Notice is from 2015-16 |

find that-as per proviso te Section 73(1) of Finance Act, 1994, where any service
tax has not been levied or paid or has been short-levied or short-paid or
erroneously refunded by reason of -

(a) Fraud; or
(b) Collusion; or
() Wilfil mis-statement; or
(d) Suppression of facts; or .
{e) Contravention of any of the provisions of this Chapter or the rules made
thereunder with intent to evade payment of service tax,

show cause notice s required to be served within five years from the relevant
date. '

14.1  As per Section 73(6) of Finance Act, 1994 ‘relevant date’ means-
6) For the purposes of this section, “relevant date” medns, —

“(i}  in the case of taxable service in respect of whfch service tax has not
been levied or paid or has been short-levied or short-paid —

{a) where under the rules made under this Chapter, a penodical return,
showing particulars of service tax pald during the period to which the

sald return reldtes, Is to be filed by an assessee, the date on which such

retutn is so filed;

- (b) where no periodical return as aforesaid is filed, the last date on
which such return is to be filed under the sald rules; '

(c) in any other case, the date on which the service tax Is to be paid
under this Chapter or the rules made thereunder;

(i) In a case wheré the service tax is provisionally assessed under this
Chapter or the rules made thereunder, the date of adjustment of the service
tax after the final assessment thereof;

| (ifi)  in a case where any sum, relating to service'tax, has erroneously been
refunded, the date of such refund.]”

In the present case, the appellant filed $.T.-3 return on 15.10.2015 and as such,
the show cause notice was required to be served latest by 14% of October 2020,
but in the present case notice was served on 29.12.2_020. However, as per THE
'TAXATION AND OTHER LAWS (RELAXATION AND AMENDMENT OF CERTAIN
PROVISIONS) ACT, 2020, where any time-limit has been specified in, or
ﬁrescribed or notified under, the specified Act which falls duing the period from
‘the 20th day of March, 2020 to the 31t day of December, 2020, the time-limit
stand extended to the 31st day of March, 2021, The Show Cause Notice in the
instant case was issued on 29.12.2020 and hence, | am of the considered view
hat the demand for the period from 2_015.-16 to 2016-17 is well within the
@iNod prescribed under Section 73(1) covéring the period of 5 years.
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15. However, | am of the considered view that the Appellant being registered
Service Tax assessee who is aware of provisions of Service Tax, was required to. ,
show the value of service under reverse charge mechanism in their statutory h
5.T.-3 returns. On verification af 5.T,-3 returns submitted by them, it transbires

that they have not shown the value of service under reverse charge mechanism

on which recipients of the services are liable to pay Service Tax. Therefore, t

find that the Appellant has sﬁppressed these value from the Department, for the
reason best known to them. Therefore, | find that they are liable for penalty
under Section 77(2) and Section 77(1)(c) of the Act. '

16. In view of above discussions and fmdings, the appeal filed by the -
Appellant {s partially allowed.

17, ordierealt g ool @1 i &1 FigeR Suwied add J fpm e g |
17.  The appeal filed by Appellant is disposed off as above.
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