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Appeal No: Y2/71/8VR/2022

(he'kinafter referred to as “Appell'ant;’)' has filed the present Appeal against
Order-in-Original No._ 152/AC/HG/BVR-2/21-22 dated 23.03.2022 (hereinafter
referred to as ‘impugned order’) passed by the Assistant Commissioner, Central
GST, Division, Bhavnagar-2 (hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the Income Tax Department
shared the third party information/ data based on Income Tax Returns/ 26AS for
the Financial year 2014-15 of the Appellant. Letter dated 03.08.2020 &
20.08.2020 were issued by the Jurisdictional Range Superintendent requesting

~ the Appellant 'to provide information/documents viz. copies of I.T. Returns, -
Form 26AS, Balance :Sheet (including PEL Account), VAT/ Sales Tax Returns,
Annual Bank Statement, Contracts/ Agreements entered With the persons to
whom services provided etc. for the Financial year 2014-15 to 2017-18 (upto
June-2017). The said letters were also sent on email of the Appellant. However,
no reply was received from the Appellant

3. In absence of data/information, a show cause notice bearing No. V.73/03-
23/ D/CGST BVR-2/2020-21 dated 11.09.2020 was issued to the Appellant,
demanding Service Taxand cess to the tune of Rs. 29,334/- under Section 73(1)
of the Finance Act, 1994 (hereinafter referred to as ‘the Act’) alongwith interest
under Section 75 of the Act. It was also proposed to impose penalties under
Section 77(1)(a), 78, 77(2) and 77(1)(c) of the Act upon the Appellant.

4.  The above Show Cause Notice was adjudicated by the adjudicating
authority vide the impugned order who conﬁrmed Service Tax demand of Rs.
29,334/- under Section 73(1) along with interest under Section 75 of the Act,
imposed penalty of Rs. 29,334/- under Section 78 of the Act, imposed penalty of
Rs. 3,000/ - each under Section 77(1)(a), 77(2) and 77(1)(c) of the Act.

5. Being aggrieved, the Appellant has preferred the present appeal on
various grounds interalfa stating that

(a) they are the approved Government contractor to carry out the contracted
works exclusively engaged in providing civil work construction work on behalf of
the department or the state government. Such civil work like darn, building,
road, paver. block road etc. directly pertaining to concerned government
department of the govemment of Gujarat. Whatever service/ facilities created/ -
installed by the Government is always being done/ carried out only in the
interest of welfare of the people residing within the jurisdiction of state of

e assessable value taken for the purpose of ascertaining/ calculating the -
' ) Page 3 of 7
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Service Tax under reference appears to had been taken only on the basis of such
income as accounted for in the respective accounts for the purpose &f
discharging such tax under the provision of income Tax Law. The Départmeht has
failed to establish the genuineness of the taxable value consider for confirming

~ the Service Tax of Rs. 29,334/-. The assessable value considered for the purpose |
of determining the so called Service Tax appears not to have been true, correct
and legal. There must be presence of pro\)ider of taxable service ahq the
recipient of the service. in the present case, the recipient of the so called
service is the state government which is not a person. The government has been -
constituted under the constitution of India and accbrdingly, the  commercial
purpose shall not come into picture to ascertain the question of liability of
paying so called Service Tax since-the government is discharging the duly only on
the welfare of the people having no any commercial intention.

(c) The Adjudicating Authority has erred in not considering the provisions of
Notification No. 25/2012-Service Tax dated 20.06.2012, 5r. No. 12 pertaining to
services provided to the Governmént, a local authority or a governmental
authority by way of construction, erection, commissioning, installation,
completion, fitting out, repair maintenance, renovation, or alteratioﬁ of and -
hence no Service Tax is levied on taxable services provided to the Government.

6. The matter was posted for hearing on 07.12.2022. Shri N. K. Maru & Shri
U. H. Qureshi, both consultant and Shri Ashokbhai Vadhera, Manager appeared
for personal hearing. They reiterated the submissions made in the appeal and |
submitted that they have provided construction service to the Government

- Department as contractors. Their ‘servi'ce is exempted under the Mega Exemption
Notification. They submitted further written submissions dated 03.12.2022 and. -
reiterated contents thereof. Based on this, they requested to set aside Order-in--
Original. :

6.1 In written submission, the Appellant stated that the income Tax law and
Service Tax law are totally different to each other. They are government
approved contractor engaged in services like construction of government
building, roads etc. The rest of the subrhission is akin to grounds of appeal
submitted by the Appellant. They rely on 2011 (263) ELT 318 (Tribunal Chennai)
TS Solutions India Pvt. Ltd. Vs. Commissioner of Customs, Chennai, 2018 (8)

~ GSTL 13 (Guj.) Commissioner of CGST & C.Ex., Surat Vs. BMS Projects Pvt. Ltd.,
2021 (45) GSTL 290 (Tri.-Hyd.) United Rail Road Consultants pvt. Ltd. Vs.
Commissioner of C.T., secunderabad, 2011 (54) GSTL 159 (Tri.-Hyd.) Dwaraka
Constructions Vs. Commissioner of Cus. C.Ex. & S.T. Tirupathi. '

7. | have carefully gone through the case records, impugned order and
A memorandum filed by the Appellant. | find that the issue to be decided

2 /ﬁ)/

Page 4 of 7




5

Appeal No: ¥2/71/8YR/2022
in the case on hand is whether the activity carried out by the appellant is liable
to Service Tax or otherwise.

"1 find that Show Cause Notice had been Tsued without verifying any data
or nature of services provided by the Appellant as the same had been issued only
on the basis of data received from the Income Tax department and the
Adjudicating Authority has ex-parte confirmed the demand of Service Tax vide
impugned order. It has been held by the Adjudicating Authority that the services
p}‘ovided by the Appellant is a taxable service in absence of
information/documents which were neither submitted by the Appellant nor they
had filed any defense submission and. not appeared for personal hearing also.
The Appellant on the other hand in the grounds of appeal as well as during the
course of personal hearing, stated that they are registered Government
contractor engaged in business activity towerds construction services praovided to
the Government which is exempted by way of Mega Exemption Notification No.
25/2012-Service Tax dated 20.06.2012. - b

9. ' On verification of Annual Report for the Year 2014-15, it is found that the
Appellant has earned construction work income of Rs. 2,31,00,035/- on which
the Service Tax has been demanded in the Show Cause Notice. On verification of
copies of work order and invoices, it is found that they have provided
construction services directly to Gujarat Maritime Board, Alang Port Office and
APMC Talaja. For Alang Port Office, they have provided services of construction
of road divider ‘alongwith pipe and cable at Ship Breaking Yard, Alang For
Gujarat Maritime Board, they have provided the services of security office
building at entrance at New Port, Bhavnagar. For Agriculture Produce Marketing
_ Committee, Talaja, they have provided the services of construction of water-
® room Tank and R. O. plant room. It is contention of the Appellant that their
services are exempt under Notification No. 25/2012-Service Tax dated
20.06.2012. | find force in argument advanced by the Appellant since, the
services provided to the Government, a local authority or a- governmental
authority by way of constrqction, erection, commissioning, installation,
combletion, fitting out, repair, maintenance, renovation, or alteration of a civil
structure or any other original works meant predominantly for use other than for
commerce, industry, or any other business or profession is exempted by way of
Sr. No. 12A of the Notification No. 25/2012-Service Tax dated 20.06.2012.

10.  During the period under question the Appellant has provided services to
the mein contractor M/s. Preya Construction Co., M/s. Sanjay Construction
Company, M/s. Capital Construction Co. and M/s. Shree Bala Construction Co.
e services prbvided by the Appellant to, M/s. Preya Construction Co. was
) Wig to renovation of road divide of ‘approach and service road at Ship
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Breaking Yard, Alang which was awarded by Gujarat Maritime Board to the main
contractor M/s. Preya Construction Co. The services provided by the Appellant
to M/s. Sanjay Construction Company was relating to resurfacing the exjsting C.
C. Road by providing C. C. paver block at Port Navlakhi which was awarded by
Gujarat Maritime Board to the main contractor M/s. Sanjay Construction '
Company. Further, the services provided by the Appellant to M/s. Capital
Construction Co. was relating to Administrative building by carfyingjout up-
+ - gradation at ship breaking yard, Alang which was awarded by Gujarat Maritime
. Board to the main contractor M/s. Capital Construction Co. Likewise, the
services provided by the Appellant to M/s. Shree Bala Construction [Co. was -
- relating to filling dp of sand at construction site of Administrative building at |
e, . ship breaking yard, Alang which was awarded by Gujarat Maritime Board to the |
| main contractor M/s. Shree Bala Construction Co. 1 find that all these works '
carried out by the Appellant are nothing but services in the capacity of sub-
contractor of works contract to another contractor providing works jcontract
services which are exempt, vide Sr. No. 29¢h) of t_he Notification No. r25/2012-
Service Tax dated 20.06.2012. '
11. Since the demand is based on data received from Income Tax department '
- and demand of Service Tax was made on value of Rs. 2,37,327/- out of [the total
income of Rs. 2,31,00,035/- for the year 2014-15, as discussed in para shipra, the
. services pr_ovided by the Appellant are exempted by virtue of Sr. No. 1); and 5r.

No. 29(h) of the Notification. In view of discussions and finding, | set | side the
impugned order and allow the appeal filed by the Appellant. |
12. el g g9 91 sl 1 Fiver Juivad ot & fpdi e |
12. The appeal filed by Appeltant is disposed off as above.
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