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i 3 M / ORDER-IN-APPEAL ::

as “Appellant”) has filed the present Appeal against Order-in-Original No. BHV-
EXCU5-000-JC-LD-026-2021-22 dated 21.03.2022 (hereinafter referred to as
‘impugned order’) passed by the Joint Commissioner, Central GST, Bhavnagar
(herelnafter referred to as adjudicatlng authority’).

2. The facts of the case, tn brief, are that the Income Tax Department
provided data/ details of various persons, who declared in their Income Tax
Returns for financial year 2014-15, 2015-16 & 2016-17 to have earned income by
providing services classified under various service sectors. The Income Tax
Department also provided data of Form 26AS Ishowing details of total amount
paid/ credited under Section 194C, 194H, 1941 & 194J of the Income Tax Act,
1961 in respect of various persons which depicted that such persons had earned
income from providing services. The said data also contained the details of the

Appellant who had not obtained Service Tax Registration 'during the year 2014-

15 However, the Appellant obtained Service Tax registration for Transport of
Goods by road/goods transport agency service afterwards having No.
AVWPPBB55FSD001. No Serv1ce Tax returns were filed during the period April-
2015 to March- 2017 as per the details available. The jurisdictional
~ Superintendent’ issued letters dated 26.08.2019 and 16.07.2020 followed by
summons dated 16.07.2020 by post and also by email calling for the information/
“documents for the financial year 2014-15, 2015-16, 2016-17 & 2017-18 (upto
June-2017). Since no reply/ response was given by them, the Service Tax was
determined on the basis of data/ details provided by the Income Tax
department. | '

3. The above investigation culminated into Show Cause Notice dated
26.68.20_20 proposing to demand Service Tax of Rs. 1,59,25,739/- including all
cess'uhder Section 73(1) of the erstwhile Finance Act, 1994 (hereinafter referred
to as ‘the Act’) by invoking extended period alongwith interest under Section 75
of the Act from the Appellant. It wao also proposed to it’hpose penalty under
Section 77(2), 77 (1)(a), 77 (1)(c) and Section 78 of the Act.

4,  The adjudicating authority vide the impugned order confirmed Service
Tax demand of Rs. 2,58,198/- under Section 73(1) by invoking extended period
of 5 years along with interest under Section 75 of the Act and dropped' the

demand of Rs. 1,56,67,541/-. The adjudicating authority imposed penalties of |

Rs. 10,000/- each under Section 77(2) and Section 77 (1)(c) of the Act. The
penalty of Rs. 2,58,198/- was also imposed upon the Appellant under Section 78

y : Paée 3of7
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5. Being aggrieved, the Appellant has preferred the present appeal on
various grounds as stated below:

(i)  The Adjudicating Authority not appreciated provisions of mega exemption B
Notification No. 25/2012-Service Tax dated 20.06.2012 as per which -

transportation of salt is exempted vide clause 21(d) from levy of Service Tax.
They had provided transportation of salt except the service recipients

categorically stated by them. The Adjudicating Authority failed to consider that

the turnover amount of taxable services provided to individual proprietors was

_below the threshold exemption limit of Rs. 10 Lakh as per Notification No. '

8/2008-Service Tax dated 01.03.2008 during the financial year 2014-15 and
hence the entire demand of Service Tax is bad in law and liable to be dropped.

(1) They moved to Ahmedabad and hence earlier notice or correspondence to

his Bhavnagar address did not reach him and hence could not reply. He had no
intention of not providing requisite details. Afterwards all the required
documents like audit reports, income tax return acknowledgement and Form No.
26AS, copy of invoices were submitted during the ad]udicatlon process and
hence penalty under Section 77(1)(c) of the Act is liable to be dropped. The
Show Cause Notice issued invoking extended period is time barred and not in
consonance with express provisions of law and thus not enforceable under the

law.

6.  Personal hearing in the matter was held on 30.11.2022. Shri Rajesh P -

Langalia, CA appeared for personal hearing and reiterated the submissions in the
Appeal. He submitted that the amount of Rs. 19,67,928/- on which lower
authority has confirmed the demand includes an amount of Rs. 13,26,980/- in
respect of transportation of satt, which is exempted from Service Tax under the
Mega Exemption Notification. After is exclusion, the remaining amount of Rs.

6,40,948/- is below the limit of threshold exemption for levy of Service Tax. He
handed over a paper-book containing written submissions and a set of .
invoices/bill showing transportation of vaccum salt. Therefore, he requested to,

set aside the Order-In-Original and drop the demand, interest and penalties.

6.1  The written submission produced at the time of personal hearing is akin to
grounds of appeal and what is stated and reiterated by the CA at the time of

personal hearing. They further submitted the copies of bills and copies of LRs for

transportation of vaccum salt to various recipients.

7. | have carefully gone through the case records, impugned order,' appeal
memorandum and written submission filed during the course of personal hean‘ng
by the Appellant. | find that the only issue to be decided in the case on hand is
whether the Appellant is liable for Service Tax on value of Rs. 19,67,928/-

-
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during the year 2014-15 to 2016-17 or otherwise. The Appellant has produced
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verification of the said documéhts it fs ciéar that hey héve tfanrted the .I
vaccum salt for the one and only consignor M/s. Nirma Ltd., whereas the
consignee are different companies viz. M/s. S. R. Chemicals, M/s. Arihant Sales
Corporation, M/s. Arihant Trade Chem Pvt. Ltd., M/s. Vinayak Enterprise & M/s.
Shri Trading Company etc.. Therefore, it is seen that during the years 2014-15,

- 2015-16 & 2016-17 they had transported salt valued at Rs. 6,37,790/-, Rs.
6,46,550/- and Rs. 42,640/~ respectively. Thus, out of total taxable value of Rs.
19,67,928/-, taxable value of Rs. 13,26,980/- is pertaining to transportation of
salt which is exempt vide Notification No. 25/2012-Service Tax dated 20.06.2012
Sr. No. 21 of which is re-produced below for reference: |

“21. Services provided by a goods transport agency by way of transport in a
goods carriage of,- _
(a} agricultural produce;
{b) goods, where gross amount charged for the transportation of goods on a
- consignment transported in a single carriage does not exceed one thousand five
hundred rupees; or _ '
(c) goods, where gross amount charged for transportation of all such goods for a
- single consignee in the goods carriage does not exceed rupees seven hundred
fifty; | '
(d) milk,sait and food grain including flours, pulses and rice;
(e) chemical fertilizer, organic manure and ollcakes; '
(f) newspapeérs or magazines registered with the Registrar of Newspapers;
(8} relief materials meant for. victims of natural or man-made disasters,
calamities, accidents or mishap; or _
(h) defence or military equipments;
(i) cotton, ginned or baled.”

On plain reading of the provisions of above Notification, it is confirmed that the
services provided by the Appellant were exempted from the Service Tax and
accordingly, 1 hold so.

L \

8. With regard to taﬁable value of Rs. 6,40,948/- during the year 2014-15,
the same is transportation provided to individual recipients and taxable on
forward charge basis, is covered by the threshold exemption Notification- No.
8/2008-Service Tax dated 01.03.2008 amended vide Notification No.33/2012-
Service Tax dated 20.06.2012. The relevant excerpts are re-produced below for
reference: |

“In exercise of the powets conferred by sub-section (1) of section 93 of the Finance Act,
1994 (32 of 1994) (hereinafter referred to as the sald Finance Act), and in supersession
- of the Government of India In the Ministry of Finance (Department of Revenue)

- notification No. 6/2005-Service Tax, dated the 1st March, 2005, published in the
Gazette of India, Extraordinary, Part Hl, Section 3, Sub-section (i), vide G.S.R. number
140(E), dated the 1st March, 2005, except as respects things done or omitted to be done
before such supersession, the Central Government, being satisfled that It is necessary in
the public interest so to do, hereby exempts taxable services of aggregate value not
exceeding ten lokh rupees in any financial year from the whole of the service tax )
leviable thereon under section 668 of the sald Finance Act:

" Provided that nothing contained In this notification shall apply to,-
(f) taxable services provided by a person under a brand name or trade name, whether

@/ Page 5 of 7
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registered or not, of another person; or ' ' .

(i) such value of taxable services In respect of which service tax shall be paid by such
person and In such manner as specified under sub-section (2) of section 68 of the said -
Finance Act read with Service Tax Rules, 1994, :

2. The exemption contained in this notification shall apply subject to the following
conditions, namely:-
- ). ;
{an ...;
(1) e
(v} ....;
(V).
{vi)....;
(vil)....;
vith)....;

3. For the purposes of determining aggregate value not exceeding ten lakh rupees, to
avail exemption under this notification, in relation to taxable service provided by a
goods transport agency, the payment received towards the gross amount charged by
such goods transport agency under section 67 of the said Finance Act for which the
person liable for paying service tox is as specified under sud-section (2} of section 68 of
the said Finance Act read with Service Tax Rules, 1994, shall not be taken into account.

Explanation.- For the purposes of this notiﬂgation,-

(Alor; | L e

(B} “aggregate value™ means the sum total of value of taxable services charged in the
first consecutive invoices issued during a financlal year but. does not include value
charged in invoices Issued towards such services which are exempt from whole of service
tax leviable thereon under section 668 of the sald Finance Act under any other
notification.” -

-

9. On plain reading of the Notification, it transpires that for determining
aggregate value not exceeding ten lakh rupees, the value of reverse charge .
mechanism for goods transport agency and value of exempted services should

not be included. On verification of Transportation Freight (others) ledger for the

year 2013-14, it is on record that the total freight income during the F.Y. 2013-

14 was Rs. 5,56,099/- which is below Rs. 10 lakh and thus they are eligible for
threshold limit during the current year. Therefore, | find fo}ce in the argument
advanced by the Appellant that the taxable supply of Rs. 6,40,948/- for the F.Y. .
2014-15 on forward charge basis is covered by threshold exemption limit and

hence not liable to Service Tax. | l ’

10. In view of discussions and finding, | set aside the impugned order and
allow the appeal filed by the Appellant.

1. mmﬁﬁﬁmmﬁmmﬁﬁﬁmm%q

11.  The appeal filed by Appellant is disposed off as above.
e/ Attested
%]ﬁ"' |
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