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Appeal No: V2/AIBVR/2022

2o RSO JUGN | ISR BN i
~Shri Ashishkumar S. Kachhela on behalf of M/s Shaileshkumar Govindram
Kachhela, C-13 Municipal Shopping Centre, Ganga' Jaliya Talav, Bhavnagar has
filed Appeal No. V2/4/BVR/2022 (hereinafter referred to as “Appellant”) against
Order-ln-Origihal. No. BHV-EXCUS-000-JC-LD-002-2021-22 dated 26.11.2021
(hereinafter referred to as ‘impugned order’) passed by the Joint Commissioner,

Central CGST, Bhavnagar (hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the income Tax Department shared
data/details i.e. Income Tax returns/ Form 26AS showing details of total amount

 paid/ credited under Section 194C, 194H, 1941 & 194 of the Income Tax Act,

regarding income of various persons (income tax assessees) who declared in their
income Tax Returns for the Financial Year 2014-15 to have earned income by

- - providing services claniﬂed under various Service Séctions. It appeared that the ¥

Appellant had not obtained Service Tax Registration under the Finance Act, 1994
as -amended (hereinafter referred to as “the Act”). The jurisdictional range
Superinterident ‘issued a letter dated 16.07.2020 to the Appellant calling for
mformation/documents viz. copies of L.T. Returns, Form 26AS, Balance sheet
(Including P&L Account) Vat/ Sales Tax Returns, Annual Bank Statement,
Contracts/ Agreements entered with the persons to whom services provided etc
for the Financial year 2014-15." No reply/ response was received from the

| Appellant to the Registered AD letter/email dated 16.07.2020.

3. Hence in absence of the information/documents, jurisdictional range
Superintendent determined service tax payab(e by the Appellant on the basis of
data/details provided by the Income Tax Department available on record and a
Show Cause Notite dated 26.08.2020 was issued to the Appellant calling to show
cause as to why Service Tax amount of Rs. 51,45,454/- should not be demanded
and recovered from them under Section 73(1) of the Service Tax Act, 1994
(hereinafter referred to as “the Act”) along with interest under Section 75 of the

- Act. It was also proposed to impose penalties under Section 77(1)(a), Section 78,

Section 77(2) and Section 77(1)(c) of the Act.

4. The above Show Cause Notice was adjudicated by the Adjudicating
Authority vide 1mpugned order by confirming the Service Tax demand of
Rs.2,58,020/- under Section 73(1) of the Act along with interest under Section 75
ibid and Service Tax demand ‘of Rs.48, 87 433/- out of the total demand of
Rs.51 ,452454!- was dropped befng {ncome from sale of goods. Penalties of

ﬁ/ | Foge 3018
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Appeal No: V2H4/BVR2022

t

.. R#.5,000/-, Rs. 2,58,020/-, Rs. 5,000/- & Rs. 5,000/- were imposed on-the .
.. AppaMant under Section 77(1)(a), Section 78, Section 77(2), and Section 77(1)(c), -
respectively of the Act. :

5. Being aggrieved with the 1mpugned order, the Appellant has preferred the '
present appeal on various grounds, Inter alia, as under:- '

(i) The Appellant company is no more in existence after sad demise of
its proprietor M/s. Shaileshkumar Govindram Kachhela. The facts of the sad
demise of proprietor of the Appellant was brought to the notice of the
judicating authority and a copy of death certificate was submitted to him.

-

(i)  That the impugned order is liable to be set aside since the show .
cause notice was issued on 26.08.2020 for period 01.04.2014 to 31 .03.2015 |
which is time-barred. '

{(iii) They have only trading business of mobile and mobile accessories
and they had never cater any mobile repairing services. The amount of Rs.
20,87,545/- stated in impugned order to be income from service is actually
the amount received by them against the schemes floated by the mobile
companies. Under the schemes the compahies decided for sale of mobiles
at cheaper rates and accordingly, the retailers received the balance
amounts from the companies, otherwise, the same was to be received from
the customers. Thus, the said amount received was against goods received
from the mobile companies. The details received from the Income Tax
department were only the trading amount and not value of service as can
be verified from Form 26AS where no amount was deducted in any service -
under Section 194C, 194H, 1941 and 194J. It could also be verified from -
their VAT/Sales Tax Returns Form-205. | .

(iv} The department has only assumed that the incentive or trade
discount was received in lieu of any other business awdliary service whereas
the fact is that the various schemes were maintained by the Mobile
companies as per market segments and their sales target which is not under
the control of the Appellant. They had not provided any services to any one
and they had only trading business of mobile phones and accessories.' The
credit note issued by M/s. Prime Services is the amount of trade discount
that was decided by the Mobile company which was supposed to be
collected by the Appellant from customer and due to scheme the same was

received from the company.,

Pagedof 8 .




‘e . Appeal No: V2/4/BVR/2022

Shaileshkumar Govindram Kachhela expired by covid-19 on 06.05.2021’ and
this fact was submitted to the department on 28.10.2021 by Shri Ashish
Shaileshkumar Kachhela son of the Appellant who also submitted that the
shop belongs to the Appéllant was sold to meet with the treatment cost of

- Covid-19. That since 'th_e demand under extended period which is not
tenable, the penafties also not survive and are liable to be set aside. They
rely on the Hon'ble Madras High Court judgment in the case of Regional

Testing Laboratory Vs. CESTAT, Chennai reported at 2021 (55) GSLT 514
(Mad.) '

6. Personal Hearing in the matter was granted to the Appellant on
18.10.2022, 03.11.2022, 29.11.2022 and 29.12.2022. However, no one turned up
. L e ..,fnr hearing and. hencglmdutgbde;lde the. cawerlts based on records _,

availabie in the Appeal memorandum.

7. | have carefully gone throuﬁh the facts of the case, the impugned order,
the appeal memorandum and oral submissions made by the Appellant. The issue

to be decided in the present case is whether the impugned order confirming
demand of Rs. 2,58,020/- and imposing penalties of Rs. 2,73,020/- on the
Appellant is correct, legal and proper or not.

8. On perusal of records, it is observed that based on data/details received
from Income Tax Department, Show Cause Notice was issued to the Appellant for
demanding Service Tax of Rs. 51,45,454/- for the services provided by the
Appellant. The adjudicating authority confirmed demand of Rs. 2,58,020/- and

. . imposed various penalties under Section 77 & 78 of the Act. The Adjudicating
authority dropped the demand of Rs. 48,87,433/- out of total demand of Rs.
51,45,454/- as ihe same was received by the Appellant from sale of goods i.e.
Trading of goods and not from any type of services which is under Negative list of
services as per sub-clause () of Section 66D of the Act.

. 8.1 The Appellant has, inter alia, contended that proceedings against dead
person cannot continue under the law in view of the settled position of law and
hence the order under consideration is liable to be set aside.

9. | have gone through the memorandum of appeal and documents submitted
thereunder. In the said documents, a copy of death certificate of Shri Shaileshkumar

Govindiram Kachhela has been submitted by the Appellant which is issued by the
pgpartment of Health and family welfare, Government of Gujarat.
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Vs As recorded in the impugned order, the Appellant was a proprietary concesm. S
37302 und Shrl Shalleshkumar Govindram Kachhela is the proprietor of the fimm. | find that
% there is no machinery provisions for proceedings against dead proprietor of a )
- proprietorship firm in the Act or Rules made thereunder and this situation is not
E similar to a case where a company is dissolved. | am, therefore, of the opinion that
when proprietor of a proprietorship firm expires, it is not pennis:f.ible to continue
. with recovery proceedings. | rely on the judgement passed by the Hon'ble Supreme
Court in the case of Shabina Abraham reported as 2015 (322) ELT 372 (5.C.), wherein
it has been held that, | -

gt w)8, Amadingofﬁ]sraﬁooftﬁemajoﬁtydecisionoontainedian-ad]al’scasc(supm) .
svdigies ot 0 would lead to the conclusion that the necessary machinery provisions were already. .
(ggriéess; . contained in the Bombay Sales Tax Act, 1953 which were good enough to bring intesthe- - -

I YU mxnﬁpmmuwhovﬁshcdmwndemxmbythcexpediemﬁdissolﬁngamhip‘n -
firm. The fact situation in the present case is entirely different. In the present case an

. individualpropietmhasdiedﬂnoughnammlcausesanditismbody’smseﬂmhe.ham

dp R . maneuvered his own death in order to evade excise duty. Interestingly, in the written-

R ’ submissions filed by revenue, revenue has argued as follows :- .
| “It is pertinent to mention that in the present case, Shri George Varghese

(pmdecmmininte:&stofﬂxeappeﬂmtshﬁmin)wasdoingbusinmhthe

o name of manufacturing unit namely M/s. Kerala Tyre & Rubber Company
and after the death of Shri George Varghese, his legal representatives
(appellants herein) might have been in possession of the plant, machinery,

. stock, etc., and continuing the same business, but might be in some other name

in order to avoid the excise duty chargeable to the previous manufacturing

P

unt. :

26. Tt is clear on a reading of the aforesaid paragraph that what revemue is asking us to

doistostretchthemachinerypmﬁsionsoftthentmlExcismandSaltAcL19440nthe

basis of surmises and conjectures. This we are afraid is not possible. Before leaving the

jlﬂgmauianﬁld’scase(sumemwishwaddﬂmtsofaraspmmashipﬁmsarc-
i concemed, the Income Tax Act contains a specific provision in Section 189(1) which
hmuduwsaﬁcﬁonquadissolvedﬁnns.ltstatesthatwheteaﬁrmisdissolved,tlw'

Assessing Officer shall make an assessment of the total income of the firm as if no such

- dissolution had taken place and all the provisions of the Income Tax Act would apply to .

assessment of such dissolved firm. Interestingly enough, this provisjon is referred to only

in the minority judgment in M/s, Murarilal’s case (supra), -

27. The argument that Section 11A of the Central Excises and Salt Act is a machinery - -
provisionwhichmustbeoonsmmmmakeitwmkablecanbcmetbystatingthatﬂwm
is no charge to excise duty under the main charging provision of a dead person, which has
been referred to while discussing Section 11A read with the definition of “assessee”
¢ earlier in this judgment.
28. Leamed counsel for the revenue aiso relied upon the definition of a “person” under
the General Clauses Act, 1897. Section 3(42) of the said Act defings “person” as under :-
“(42) "Person” shall include any company or association or body of
individuals whether incorporated or not.” :

e i R h .. : 115 i
i ereaseg the Central
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Appeal No: V2/4/BVR/2022

engaged in the process of production or manufacture of any specified goods mentionedin
themhedlﬂewtheSNdAddmmmmyhshtonﬂquOnathmdasusaﬁ

mmmwm theJudgmems cited on behalf of
revenue, niamely, Yeshwantrao v. The Commissioner of Wealth Tax, Bangalore, AIR
. 1967 SC 135 at pages 140, 141 para 18 : (1966) Suppl. SCR 419 at 429 A-B, C.A.
Abraham v. The Income-Tax Officer, Kottayam & Another, AIR 1961 SC 609 at 612
para 6 : (1961) 2 SCR 765 at page 771, The State of Tamil Nadu v. M.K. Kandaswami &
- Others, AIR 1975 SC 1871 (para 26) : (1975) 4 SCC 745 (para 26), Commissioner of
Sales Tax, Delhi & Others v. Shri Krishna Engineering Co. & Others, (2005) 2 SCC 695,
page 702, 703 paras 19 to 23, alle.mmciateprmplesdealmgwxﬂmtaxevasnonmthe
contextofconstrmngpmwmomwmchmdeslgnedtopmmtmevasmm !Qg on

relahontotheconslructlonof mwsxons igne vent tad . 'n.”
(Emphasis supplied)

92 | also find that in a similar case, the Hon’ble GESTAT, Chandigarh in the case

of M. K. Enterprises reported as 2016 (45) S.T.R. 141 (Tri. - Chan.), has held as
detailed below:

“6. Further, I find that the issue has already been settled in the Hon’ble Apex Court in
the case of Shabina Abraham (supra) which has been followed by this Tribunal in the case

- of Sagar Engineering Works and Bharti Mulchand Cheeda (supra) wherein this Tribunal
has observed as under :

6. We find that the learned Commissioner was aware of the fact while passing
the impugned order that the proprietor of M/s. Canan Domestic Appliances had
already expired (on 12-11-2003 whereas the impugned order was passed on 29-9-
2006. In fact this case was remanded by the Tribunal vide its order dated 15-2-2005
settmgasndeﬂxeorderofﬁxeComnnsswnerofCennalExcmeandmnmdmgthe
matteribrdenovoadjudlcahon. venat@ghmemm mnomore,m

oai g 2 de Tril
above Wea:ﬁofﬂnoonmderedgm_mgﬂlﬂtmt}wfwtmofdeathofthesolc

“'1 il 1€ 1 =1

comm.lsmgp_er '.|u_ . _nu;u;n-lmﬁﬂm g8 THINET than PASSI] gSji
order, bmhechosetopassthempugnedorderagmnstﬂwdeadperson,whlchwnot
" sustainable in law.

(Emphasis supplied)
10. By respectfully following the above said case laws, | hold that proceedings
against the Appellant stand abated on account of death of late Shri Shaileshkumar

Govindram Kachhela. Accordingly, | allow the appeal of the Appellant and set aside |
the impugned order so far as it relates to the proceedings against the Appe.l‘lant
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;s % #0NEqq, The appeal filed by the Appellant stand disposed off in abave terms.
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