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Appeal No: V2/75/BYR/2022

:: e ATder / ORDER-IN-APPEAL :;
semmmmeiiindinaxSaRbaL Sachubbal Baivas Batad (hereinafter referred to 2
“Appelldnt") has filed the présent Appéal gainst OrderQihOﬁgial . HV-
EXCUS-000-JC-LD-018/2021-22 dated 03.03.2022 (hereinafter referred to as
‘impugned order’) passed by the Joint Commissioner, Central GST, Bhavnagar
(hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the Income Tax Department
shared the third party information/ data based on Income Tax Returns/ 26AS for
the Financial year 201 5-16, & 2016-17 of the Appellant. Letters dated
31.07.2020 & 18.08.2020 were issued by the Jurisdictional Range Superintendent
requesting the Appellant to provide information/documents viz. copies of L.T.
Returns, Form 26AS, Balance Sheet (including P&L Account), VAT/ Sales Tax
Returns, Annual Bank Statement, Contracts/ Agreements entered with the
persons to whom services provided etc. for the Financial year 2015-16, 2016-17
‘& 2017-18 (upto June-2017). However, no reply was received from the
Appellant. Further, as per data available with the Department on ACES, it was
observed that the details of Service Tax returns filed by the Appellant were not
~ available in the system.

3. In absence of data/information, a show cause notice dated 28.12.2020
" was issued to the Appellant, demanding Service Tax and cess to the tune of Rs.
1,10,50,739/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred
to as ‘the Act’) alongwith interest under Section 75, penalties under Section
77(1)(c), 78 and 77(2) of the Act.

4, The adjudicating authority vide the impugned order confirmed Service
Tax demand of Rs. 1,10,50,739/- under Section 73(1) along with interest under
Section 75 of the Act, imposed penalty of Rs. 1,10,50,739/- under Section 78 of
the Act, and penalty of Rs. 10,000/- each under Section 77(2) and 77(1)(c) of the
Act.

5. Being aggrieved, the Appellant has preferred the present appeal on
various grounds that the Joint Commissioner has grossly erred in passing the
order and confirming by ignoring the details of nature of its activities furnished
by them. The nature of service considered in the Show Cause Notice and in the
final order is without any basis merely on whims, assumptions and without any
evidence. The activities carried upon by them fall within the mega exemption
Notification No. 25/2012-Service Tax dated 20.06.2012.

6. CA Shri Kunj Shah, CA Shri Pankaj Soni and Shri Sandeep Belani,
Accountant for Appellant appeared for personal hearing before me and
reiterated the submissions made in the appeal. They submitted that they are
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providing road construction service to local Government authority which is
exempt under the Mega Exemption Notification No. 25/2012-Service Tax. The
adjudicating authority had rejected their contention erroneously stating lack of
supporting documents regarding their claim. They have enclosed the same with
their appeal. They further undertook to submit a detailed note with relevant
documents within a week. They requested to set aside the Order-In-Original in
view of above. ‘ '

6.1 The Appellant vide their letter dated 16.11.2022, received by this office.
on 22.11.2022, have submitted the additional reply, wherein they stated that
they are carrying on activities under the name and style of M/s. Maruti
Construction and are engaged in providing construction, erection commissioning,
installation, fitting out, repair and maintenance etc. During the period under
dispute, they had carried on different activities with the different contractors
and engaged in construction of roads for use by general public and they
submitted copies of agreement with different organisations/ municipalities.
They stated that their activities are exempted vide clause 12, 13, 25 and 29 of
the mega exemption Notification No. 25/2012-Service Tax dated 20.06.2012.
They have also submitted detail of work contract as per Annexure-1 alongwith |
copies of work orders, running account bills etc.

7. I have carefully gone through the case record, impugned order and appeat
memorandum filed by the Appellant. | find that Show Cause Notice had been
issued without verifying any data or nature of services provided by the Appetlant
as the same had been issued only on the basis of data received from the Income
Tax department. It has been held by the Adjudicating Authority that the service
provided by the Appellant is a taxable service in absence of
information/documents which were to be submitted by them as assured during
personal hearing held on 17.02.2022. The Adjudicating Authority also held that
in negative list based taxation, all the services except those listed in negative
list shall be liable to Service Tax. The Appellant’s activity of construction
related services, which were not in negative list of services under Section 66D of
the Act, are taxable as per definition of ‘taxable service’ under Section 65B (51)
of the Act. The Appellant on the other hand, has stated that they are providing
road construction service to local Government authoﬁty which is exempt under

the Mega Exemption Notification No. 25/2012-Service Tax. The adjudicating

authority has rejected their contention stating lack of supporting documents
regarding their claim. '

8. On perusal of the copy of Form 26AS and the copies of works orders as
well as RA Bills for the year 2015-16 submitted by the Appellant, it is found that
they have provided the services to their customers as mentioned below:
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Appeal No: V2/75/BVR/ 2022
o Sr. | Nature of work : Services provided to

u- @ ton d No. 2 H

02 | Providing & laying rubber moulded paver blocks | --do--
on footpath @ Botad
03 | Drainage line in road package ® Botad --do--
04 | Providing & laying rubber moulded paver blocks | --do--
on footpath @ Botad
05 | Supply of various size S.R.F.C. manhole cover | --do--
with frame
06 | Providing & laying rubber moulded paver blocks | --do--
on footpath @ Botad

07 | Construction work of cement concrete re-carpet | --do--
roads @ botad ward No. 1 & 2 ' :

08 | Providing & laying underground drainage line @ | --do--
various places in Botad ward No. 1, 3& 5

09 --do~-- «=glQ--

10 | Construction work of cement concrete re-carpet | --do--
roads ® botad ward No. 1 & 7

11 | Providing, lowering, laying & jointing D.l. Pipe | --do--

lines with all civil works at Botad

12 | Construction work of cement concrete re-carpet | --do--
roads @ botad

13 | Supply of various size S.R.F.C. manhole cover | --do--
with frame

14 | Cleaning of E.S.R. & water Sumps with goods & | --do--
labour

15 | Providing & laying rubber moulded paver blocks | --do--
on footpath @ Botad

16. | Cleaning of E.S.R. & water Sumps with goods & { --do--
labour

. 17. | Providing & laying underground drainage line @ | --do--

various places in Botad ward No. 1 & other

18. | Cleaning of E.S.R. & water Sumps with goods & | --do--
labour

19. | --do-- —-do--

20. | RCC Cement concrete flooring work Palitana | Gujarat State Road
Depot of Bhavnagar Division of Gujarat State | Transport Corporation,

Road Transport Corporation Bhavnagar
21. | Construction of crematorium at Limbadi Limbadi Nagarpalika
22. | Construction of RCC Road at ward No. 1/8 | Mahuva Nagarpalika
Mahuva Nagarpalika (SJMSVY) .

23. | Sub contract work to main contractor M/s. Maruti | Sub-contracting work
Infrastructure, Dhasa pertaining to work of
providing & laying under ground drainage line at
Botad

24 | Sub contract work to main contractor M/s. PMP | --do--
Infratech Pvt. Ltd. pertaining to work of
construction of cement concrete road at Botad

25 |Widening and strengthening of road & | Sanand Nagarpalika
construction of RCC Road in various areas of

ﬁy Page 50f 9
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Sanand Nagarpalika |
26 | Repairing work of toilet block of APMC, Botad APNC, Botad .
27 |Annual maintenance of Kamiyad Irrigation | Irrigation department | -
project,  Executive  Engineer, Irrigation | Gujarat Government - .. |7 .
, Botad
) Likewise, on perusal of the copy of Form 26AS and the copies of works .-
f_:'.,-; prders as well as RA Bills for the year 2016-17 submitted by the Appelhnt., *lt’&
Sr. | Nature of work Services provided to
No.
01 | Laying of drainage line in road package Botad Nagar Palika
02 | Construction work of CC road in diamond park | --do--
Society at Botad
03 | Construction work of Cement Concrete roads | --do--
under SJMMSVY UDP for Botad Nagar palika
04 | Lowering & jointing PYC Pipeline --do--
05 | Drainage tine in road package and housing board | --do-
area
06 | Underground drainage line work --do--
(07 | Construction of compound wall around dasnam | --do-- )
N goswami Samadhi sthan ® botad : Ao
'[08 | Construction work of CC road in Diamond Park | --do-- e
society Botad
Lowering, laying & jointing drainage line/ | --do--
Providing & laying rubber moulded paver blocks
on footpath
10 | Construction work of Cement Concrete Roads for | --do--
Botad Nagar Palika
11 | --do-- --do--
12 | Providing & Laying rubber moulded paver blocks | --do--
on footpath @ Botad
13 | Providing & laying underground drainage tine in | --do--
different societies ® Botad
14 | Supply of manhole cover with frame --do--
15 | Road repairing work at GSRTC, Bhavnagar GSRTC, Bhavnagar
16 | Annual maintenance work of dam Executive Engineer,
Bhavnagar irrigation project .
division
(17 | Road work Bhavnagar Municipal
corporation
18 | Sub-contract work for providing & laying under [ Maruti Infrastructure, Dhasa
ground drainage line botad sub-contract work '
19 | Sub-contracting work of construction of cement | PMP Infratech Pvt. Ltd. sub-
concrete roads at Botad contract work
e —— —— : 'at_-_ - Sartand Wm«.u
nagarpalika area ¢ ' ' '
21 | Sub-contracting work of RCC road at Botad | Veer Infratech sub-contract

o d
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Nagarpaiika area | - work
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provided by the Appetlant, it is clear that the Appellant had provided services to
government, local authority or a governmental authority by way of construction,
erection, commissioning, installation, co_rnpletion, fitting out, repair,
maintenance, renovation or alteration of pipeline, conduit or plant for water
supply or water treatment or sewerage treatment, road and services as a sub-
contractor providing services by way of works contract to main contractor
providing works contract services which are exempt.

10. It is the contention of the Appellant that they are providing services to
local government authorities directly and through main contracter.and their
service is exempted by virtue of Sr. No. 12, 13, 25 & 29(h) of Mega Exemption
Notification No. 25/2012-Service Tax dated -20.06.2012,' as amended. The
relevant provisions are re-produced below:

“Notification No. 25/2012-Service Tax dated- 20th June, 2012, as amended.

“12. Services provided to the Government, a local authority or a governmental
authority by way of construction, erection, commissioning, installation,
completion, fitting out, repair, maintenance, renovation, or alteration of -

(a el

(b) a historical monument, archaeological site or remains of national
importance, archaeological excavation, or antiquity specified under the Ancient
Monuments and Archaeological Sites and Remains Act, 1958 (24 of 1958);

(c} ™
(d) canal, dam or other irrigation works; .

(e) pipeline, conduit or plant for (i) water supply (ii) water treatment, or
(iii) sewerage treatment or disposal; or

=’ .

13. Services provided by way of construction, erection, commissioning,
installation, completion, fitting out, repair, maintenance, renovation, or
alteration of,-

(a) a road, bridge, tunnel, or terminal for road transportation for use by
general public;

25.Services provided to Government, a local authority or a governmental
authority by way of )

(a) water supply, public heaith, sanitation conservancy, solid waste
management or slum improvement and upgradation; or

(b) repair or maintenance of [a vessel];

29. Services by the following persons in respective copacities -

(@) v (D) v (€) ***%5 (d) ****; (€) *™**; (f) r3"(8) we5 (80) woo; (D) ..
(h) sub-contractor providing services by way of works contract to another
contractor providing works contract services which are exempt;”
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11. | find that the Appellant has provided service by way of construction, -
erection, commissioning, instatlation, completion, fitting out, repair, - .
maintenance, renovation .or alteration of road, pipeline for water supply and

.,‘;5_'_, ,, ,,Q, sewerage treatment directly to the government, local authority or a

o -apdty of Sub Contractor to Main contractors, who are providing the servissabik:.

FN s e

~ governmental authority. They have also provided the said services under-the =

@?W to Main contractors who in tum provide the same. to:h_ '
¢ Guvernment or Local authority are falling under the definition oftm!p!m*
-+ "1 undervarious clauses of Mega Exemption Notification No.25/2012-Service Tas.:t -

.. . alsa find that the Appellant has provided the work contract services dersthe .. i

capacity of Sub-contractor to the main contractors which are exempt in viewof .. ..
clause 29(h) of Notification No. 25/2012-ST. Further, the Appellant has atse~
provided the services directly to the Government of Gujarat by way of
construction, erection, commissioning, installation, completion, fitting out,

~ repair, maintenance, renovation, or alteration of irrigation works, pipetine,

‘? ARy ’ﬂe.fL

conduit or plant for (i) water supply (ii) water treatment, or (iii) sewerage .- }

treatment or disposal.

L#12, Thus, on conjoint reading of the Clause 12(d), 12(e), 13(a), Wﬂ

9(h) of Mega Exemption Notification No. 25/2012-Service Tax, | find that mais

e " contractor fs providing the works contract service which is exempted, &en.ab-

cortractor suppling the works contract service to the main contractor. al!n.‘f
comes under the purview of the exempted category. Further, services provided

directly to the Government, local authority or a governmental authority are atso

exempted from the Service Tax. Therefore, the Appellant is not liable to pay any

Service Tax on such services and question of interest or penalty does not arise.

13. In view of discussions and finding, | set aside the impugned order and .

allow the appeal filed by the Appellant.

14, ofieaal g o 3t 18 Sifta 1 FueR IRF A F AfFaT ST e |
14. The appeal filed by Appellant is disposed off as above.

L L T
M/ e

(o yamw ﬁm/( lvPratap Singh),

agwe (wdhe)yCommissioner (Appeals)
By R.P.A.D.
e e bl
. . m' g aTne W onn . . e
Rajyaguru, Near Post Office, A qﬁmniwn{m e
Station Road, Madhak Sheri, Botad- | %9 & Uy, R A3, nes T,
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