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Appeal No: V2/74/BVR/2022

M/s. Swastik Electricals, Botad, Gujarat (herelnaféer referred to as “Appellant”}
has filed present Appeal against Order-in-Original No. 728/ SERVICE TAX/ DEMAND/
2021-22 dated 22.03.2022 (hereinafter referred to as ‘impugned order’) passed by the
Assistanf Commissioner, Central GST Division - I, Bhavnagar (hereinafter referred to

as "adjudicating authority’).

2. The facts of the case, In brief, are-that the Income Tax Department has
provided data containing details of Appellant, who declared in their Income Tax
Returns for financial year 2014-15 showing income of Rs. 23,21,372.76 as gross
receipts from services. The Income Tax Department has also provided data of Form
26AS showing details of total amount paid/ credited under Section 194C of the Income
Tax Act, 1961, which depicted that appellant had earned income from providing
services like contract & sub contract. The jurisdictional Superintendent, issued letter
dated 14.08.2020 to the Appeliant calling for the information/ documents for financial
years 2014-15, 2015-16, 2016-17 & 2017-18 (upto June 2017). No reply/ response
was received from the Appellant. The Service Tax was determined on the basis of data
& detalls provided by the Income Tax department and culminated into Show Cau;se
Notice dated 25.08.2020, invoking extended period of 5 years, proposing to demand
Service Tax of Rs. 2,86,922/-, including all cesses under Section 73(1) of the Finance ‘
Act, 1994 (hereinafter referred to as ‘the Act’) with interest under Section 75 of the
Act, and proposing to impose penalty under Section 77(1Xa), 77(2), 77 (1)(c) and

Section 78 of the Act. -

3. The adjudicating authority vide the impugned order confirmed Service Tax
demand of Rs. '2,86,922/- under Section 73(1) invoking extended period of 5 years,
along with interest under Section 75 of the Act. The adjudicating authority imposed
penalties of Rs. 10,000/- each under Section 77(1)}(a), Section 77(2) and Section
77(1)(c) of the Act. The penalty of Rs. 2,86,922/- was also Imposed upon the
Appellant under Section 78 of the Act.

4, The Appellant has preferred the present appeal on 25.05.2022 on various

grounds as stated below:

(i) Order .was passed without considering submissions made by the appellant.

(i) Nature of services considered in the show cause notice and in final order is
without any basis.

(i)  Nature of services considered in the show cause notice and in final order is
without any tralling evidence on record.

(iv)  Activities carried upon by the appellant falls within the mega exemption
notification no. 25/2012 dated 20.06.2012 and thus are exempted from Service Tax.

(v) Duty liability determined by the adjudicating authority at-Rs. 2,86,922/- is
wrong and deserved to be deleted.
(vi) Charg!ng of Interest under Section 75 of Finance Act, 1994 and imposition of

penalty under Section 77 & 78 of Finance Act, 1994 is not correct and imposition of
entire penalty deserves to'be deleted.

¥ 2\ Personal hearing in the matter was held on 09.11.2022 which was attended by
" Page 3 of 10



4 .
Appeat No: V2/74/BVR/2022

Shri Kunj Shah, CA, Shri Pankaj Soni, CA & Shri Sandeep Belani, Accountant for
Appellant, wherein they reiterated the submissions made in the appeal. He submitted
that the service provided by them is under negative list vide entry K of Section 66D of
Finance Act, 1994, Further, they are providing service to the main contractor as sub-
contractor. The service by main contractor to Government entity is exerﬁpt. Therefore,
they are also exempt vide entry at Sr.No. 29(h) of Mega Exemption Notification N.
25/2012-ST Also, their turnover is below the thfeshold limit. They undertooik to submit '
a detailed argument note with supporting documents in this regard within a week,
Therefore, in view of above they requested to set aside the order of the lower

authority.

6. Further appellant has submitted following ai'guments in favour of their
contention (other than that mentioned in above para 4 & 5):

i) Service is provided to PGVCL (Paschim Gujarat Vij Company Ltd) and PGVCL is
covered under the definition of Government authority.

it} Relied upon CESTAT Delhi in the case of M/s Vivek Constructions Vs
Commissioner of Central Excise and Central Goods & Service Tax (Service Tax
Appeal No. 50791, 50750-50751 & 50792 of 2019(SM) decided on October 5 of
2021) wherein it was held that no service Tax is payable on services provided
to a Government Company for providing work contract service inter alia to
Rajasthan Raja Vidhyut Prasharan Nigam Ltd., a State PSU.

iii) Adjudicating authority has cpnfirmed demand and imposed pénalty without
specifying the rate at which Service Tax is being calculated.

iv) Adjudicating authority has confirmed demand and imposed penalty without |
considering cum-duty value of service and relied upon following cases

a) CCE & C Vs. Advantage Media Consultant {2008) 14 ST 483 Kol. CESTAT)

b) CST Bangalore Vs Prompt and Smart Security [2009] 21 ST (Bangaiore-
CESTAT)/[2008] {STR 237 Bangalore-CESTAT) ‘

¢) In {2013] 34 taxmann.com 81 (Ahmedabad-CESTAT) / [2013] 42 GST
379 (Ahmedabad-CESAT)

v} While confirming demand and imposing penaity, 3" proviso to Rule 6 of Service
Tax Rules 1994 is not considered.

vi) While confirming demand and imposing penalty, valuation rules draﬂ:ed
specifically for works contract services is not considered.

7. I have carefully examined the show cause notice, impugned order, appea
_memorandum and written submission of the Appellant. The issue to be decided in the
present appeal is whether the service provided by the appellant as sub- contractor to
main contractor is taxable or otherwise. I find that the Appellant has filed appeal with
request to set aside the impugned Order-In-Original, confirming tl';e demand of
Service Tax amounting to Rs. 2,86,922/- with Interest and various penalties under the
Act.

8. Now I proceed to examine point wise contentions raised by the Appellant in the

grounds of appeal:

i} The appellant has alleged that submission furnished by them was not
considered while passing the order, I find that the jurisdictional Superintendent
had issued letter dated 14.08.2020 to the Appellant calling for the information/
documents for financial years 2014-15, 2015-16, 2016-17 & 2017-18 (upto
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June 2017} but no reply/ response was received from the Appellant. I also find
that Show Cause Notice was sent by registered post at the given address but
no reply was received. Letter of personal hearing was also issued to the noticee
but it was not defivered. Therefore, adjudicating authority was left with no
option but to decide the case ex-parte on the basis of available case records.

if) Against the contention of the appellant about Nature of services considered in

the show cause notice and in final order, I find that in absence of any

information/ documents submitted by the appeliant, the adjudicating authority,

on the basis of data shared by Income Tax department, considered amount of
Rs. 23,21,372.76 as taxable value and confirmed the demand.

iii) The coritention of the appellant is that activities carried upon by the appeliant
fall within the mega exemption notification no. 25/2012 dated 20. 06.2012 and
thus are exempted from Service Tax. I find that in absence of submission of
information/documents in support of thelr claim, it was not possible to consider
whether the Servlces provided by the appellant is covered under negative list

. and to allow exemption thereon.

iv) The appellant has contended that duty liability determined by the’ adjudicating
authority at Rs. 2,86,922/- is not correct, 1 find that adjudicating authority has
_confirmed the duty liability based on data (form of 26AS) received from Income
Tax department and taxable income was derived at and duty liability was thus
determined. Accordingtly, adjudicating aut.hority confirmed to recover Service
Tax amounting to Rs. 2,86,922/- by invoking extended period of five year as
per the proviso to sub-section (1} of Section 73 of the Act.

v) The appellant has contended that charging of Interest under Section 75 of

Finance Act, 1994 and imposition of penalty under Section 77 & 78 of Finance

Act, 1994 is not correct and Imposition of entire penalty deserves to be

_ delgted, I find that charging of interest under Section 75 is mandatory along

. ' . with recovery of Service Tax amount _conﬁrmed under proviso to sub-section
(1) of Section 73 of the Act. '

vi) The appellant has contended that they are not liable to ‘pay Service Tax as the
services provided by them is under negative list vide entry K of Section 66(D)
of the Act. Entry K of Section 66(D) of the Act is reproduced below:

"SECTION 66D. Negative list of services.— The negative list shall comprise
of the following services, namely :—

(a)...
(b)

]
( k) transmission or distribution of electricity by an electricity
transmission or distribution utility;”

Accordingly, the negative list co‘mpnses of the service of transmission or
distribution of electricity by an electricity transmission or distribution
utility. Appellant has provided services of installation of transformers and
entry K of Section 66D is about transrmission or distribution of electricity.

ét‘ﬂ_/ Page 5 of 10
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Thus, appellant’s contention that services provided by them is under negative
list, vide entry K of Section 66(D), is not tenable. )

The contention of the appellant is that service provided by main contractor to
government entity is exempé therefore they are also exempted vide entry at
Sr. No. No. 29(h) of mega exemption Notification No. 25/2012-ST. Entry no.
29(h) of mega exemption notification no. 25/2012 is reproduced as below:

v29, Services by the foﬂoM’ng persons in respective capacities -

{(a).
(b)...

~ (h) sub-contractor providing services by way of works contract to another
contractor providing works contract services which are exempt;”

Form 26AS of the appellant shows that whole amount of demand conﬁrmgcl in

_impugned order is received only from PGVCL. That means appellant has not

provided services as sub-contractor and payment received by the appellant is
derived from their 26AS. Thus, appeliant’s claim that seNice provided by them
is exempted vide entry at Sr. No. No. 29(h) of mega exemption Notification No.
25/2012-ST as the sub-contractor providing services by way. of works contract
to another contractor providing works contract services to government entity is

not tenable.

viil)

The appellant has contended that service was provided to PGVCL (Paschim
Gujarat Vij Company Ltd) which is 100% subsidiary of Gujarai: Urja Vikas
Nigam Limited with 100% stake of the state Government and hence PGVCL is
covered under the definition of Government authority. Definition of
Government Authority as per pélra 2(s) of Notification No. 25/2012 dated
20.06.2012 is reproduced betow: .

“(s) "governmental authority” means an authority or a board or any other

body; ‘

(i) set up by an A.ct of Parliament or a State Legislature; or

(ii} established by Government,

with 90% or more participation by way of equity or control, to carry out any
function entrusted to @ municipality under article 243W of the Constitution;”

From the Notes to the financial statements of M/s. Pashchim Gujarat Vij
Company Limited (PGVCL), which have been obtained from web-site of PGVCL,
it is observed that PGVCL is an Electricity Distribution Company, which was
incorporated during the year 2003 by Gujarat Electricity Board (GEB). The
company obtained the certificate of the commencement of business during year
2003 and was one of the several companies created as part of efforts towards
restructuring of the power sector in the State of Gujarat. It was created with a
mandate to run as Commercial Organisation. Further, 100% shares of PGVCL
are held by M/s. Gujarat Urja Vikas Nigam Limited, a Body Corporate
incorporated under the Companies Act, 2013. In view of the above, I find that
PGVCL is a company engaged in. the ;business of distribution of electricity in
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certain area and is a commercial concern. They charge certain prescribed
amounts from their customers against the services provided by them and their
activities are limited to its customers subject to payment of charges as fixed in
business of distribution of electricity. Thus, I find that PGVCL would not be
covered under the definition of “Governmental Authority” and in view of the
same, the benefit of exemption from payment of Service Tax under the said
Notification would not be available to the services provided to PGVCL by their

service providers, Also, I find that the services provided by the PGVCL are not

covered under Services/ Works as defined under Article 243W of the
Constitution of India. Therefore, PGVCL cannot be considered as a
“Ggvernmental Authority” during relevant period in terms of definition under
the Finance Act, 1994, and Notifications issued thereunder. In this regard, I

rely upon following case laws:

(1) Uttam Industries [2011 (265) ELT 14 (SC)]

(if) Dilip Kumar & Company [2018 (361) E.L.T. 577 (S.C.)]

(iii) Cargill India Pvt. Ltd. [2013 (288) E.L.T. 209 (Guj.)]

(iv) Mathura Polymers Pvt. Ltd. [2019 (365) E.L.T. 292 (Mad.)]

(v) Punjab State Sports Council [2011 (269) ELT 540 (Tri. — Mumm.)]
In view of above, I ﬁnd that benefit of exemption from payment of Service Tax
as claimed by the Appellant is not admissible to them for such services

provided to PGVCL during the financial Years 2014-15.

ix}) The appellant has relied upon case of M/s Vivek Constructions Vs Commissioner

of Central Excise and Central Goods & Service Tax (Service Tax Appeal No.
50791, 50750-50751 & 50792 of 2019(SM) decided on October 5 of 2021) by
CE:ST AT Delhi, wherein it was held that no service Tax is payable on services
provlded to a Government Company for providing work contract service inter
alia to Rajasthan Rajya Vidhyut Prasharan Nigam Ltd., a State PSU, In this
regard, I find that in the case on hand appellant has given services to PGVCL
(Paschim Gujarat Vij Co Ltd) which is registered as corporate company under
the Company’s Act. As per Mega Exemption Notification No. .25/2012,
exemption is granted to services provided to Government authority and its

definition is as below:

"(s) "governmental authority” means an authority or a board or any other
body;

(i) set up by an Act of Parliament or a State Legislature; or

(ii) established by Government, with 90% or more participation by way of
equity or control, to carry out any function entrusted to a municipality
under article 243W of the Constitution;.”

Detail of Twelfth Schedule of Article 243 of Constitution is as below:

“APPENDIX-3 Twelfth Schedule [Article 243W of .the Constitution (Seventy-

Fourth Amendment} Act, 1992] /ﬂj/

Page 7 of 10



xi)

xit)

1. Urban planning including town planning.
2. Planning of land- use and construction of buildings. .

3. Planning for econon'.;ic and social development.

4. Roads and bridges. _

5. Water supply for domestic, industrial and commercial purposes.

6. Public health, sanitation conservancy and solid waste managernent.
7. Fire services. )

8

Urban forestry, protection of the environment and 'promotion of
ecological aspects. ' '

9. Safeguarding the interests of weaker sections of society, including the
handicapped and mentally retarded.

10. Slum improvement and upgradation.
11. Urban poverty alleviation.

12. Provision of urban amenities and facilities such as parks, gardens,
playgrounds. '

" 13. Promotion of cultural, educétiona! and aesthetic aspects.

14. Burials and burial grounds; cremations, cremation grounds and electric
crematoriums. ‘ : .

15. Cattie pounds; prevention of crueity tp animais.
16. Vital statistics including registration of births and deaths. -

17. Public amenities including street lighting, parking lots, bus staps and '

public conveniences.
18. Regulation of slaughter houses and tanneries.”

From .conjoint reading of aforementioned facts, 1 find that function of sale/
distribution of electricity is ngt a function entrusted to a municipality under
Article 243 of Constitution and the claim of appeltant is not tenable.

Regarding appellant’s contention that Adjudicating authority has coﬁﬁrmed

demand and imposed penalty without specifying the rate at which Service Tax is
'being calculated, I find that Demand is confirmed at applicable rate of Service
Tax i.e., 12.36% for relevént period - financial year 2014-15. Therefore, this
contention is also not tenable. ' |

-

Appeliant has contended that Adjudicating authority has confitmed demand
and imposed penaity without c.onsiderlng cum-duty value of service and felied
upon some cases. ! find thaf in absence of retevant supporting documents/
evidence, it cannot be confirmed that applicable tax is inclusive in bill amount.
Thus, claim of appellant to consider value of service as cum-duty cannot be

allowed.

Appellant has contended that while confirming demand and imposing penalty,
valuation rules drafted specificaily for works contract services has not been
considered. I find that in absence of supporting documents/ evidence, it cannot

be confirmed that appellant. has entered into work contract with service

recipient. Therefore, claim of appeltant to consider service.rendered as work
contract and to consider valuation rules drafted therefor cannot be allowed.

Page B of 10 -
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xiii) Appellant's'contention that 3rd proviso to Rule 6 of Service Tax Rules 1994 is
not considered while confirming demand and imposing penalty. Rule & of Service

Tax Rules, 1994, is reproduced as below:

“Rule 6. Payment of service tax .

(1) The service tax shall be paid to the credit of the Central Government,-

(i) by the 6th day of the month, if the duty Is deposited electronically
through internet banking; _

and
_ (ii) by the 5th day of the month, in any other case,

immediately following the calendar month in which the service is deemed to
be provided as per the rules framed in this regard:”

{Provided also that in case of such individuals, partnership firms and one
person companies whose (substituted vide Notification 19/2016-Service
Tax) aggregate value of taxable services provided from one or more
premises is fifty lakh rupees or less In the previous financial year, the
service provider shall have the option to pay tax on taxable services
provided or [agreed] to be provided by him up to a total of rupees fifty
lakhs in the current financial year, by the dates specified in this sub-rule
with respect to the month or quarter, as the case may be, in which
payment is received.]

~ Regarding 'appellant’s above-mentioned contention, I find that appellant’s
contention is without any relevance, as 3rd proviso to Rule 6{(1) of Service Tax
Rules, 1994, is in context of date of payment of Service Tax and not related with
appellant's claim of exemption from Service Tax.

' xiv) Against contention of appellant that their tumover is below the threshold limig, 1
find that as per provision of Finance Act, 1994, the threshold limit was
10,00,000/- and the income as per Section 194C of the appellant, as seen in
‘their 26AS form, is Rs. 23,21,372.76 which is above threshold limit.

I find that the income received by the appellant as provided in data of Form
26AS showing details of total amount paid/ credited under Section 194C of the
‘Incomé Tax Act, 1961 ddring the previous financial year 2013-14 was Rs.
2,13,523/- which is below threshold limit. Further, the turnover for the fi nanc;al
year 2014-15 as per fi nancial records/ documents submitted by the appellant
viz. worksheet, invoices, Profit & Loss account and Income Tax Return is shown
as Rs. 37,47,168/-. On verification o'f balance sheet/ profit & loss account and
Income Tax Return for the period 2014-15, it is found that out of total income of
'Rs. 37,47,168/- the amount of Rs. 26,60,370/- Is sales of goods on which the
Appellant has paid VAT and thus, no service tax can be leviable on this sales
income. The remaining. amouht of Rs. 10,86,298/- is relating to job-work income
on which the Service Tax is payabie by the Appellanl:. However, iooking to the
taxable income during the year 2013-14 which is below threshold limit of Rs. 10
Lakh, the Appellant is eligible for benefit of value-based exemption under _
‘Notification No 6/2005-ST dated 01.03. 2005, as amended vide Notification No.
33/2012- Servuce Tax dated 20.06,2012, during the year 2014-15 and

accordingly, I allow the same.
. /@/ Page 9 of 10
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8. I direct the Adjudicating Authority to re-calculate and convey the Service Tax .
liability of Appeliant after allowing benefit of the N_otiﬂcatlbn as mentioned in Para
7(xiv) within 30 days of receipt of this order.

9. 1 uphold the interest on Service Tax amount so re-calculated by the
Adjudicating Authority, as discussed in para 8 supra, 1 'also uphold the penalties under -
Section 76, Section 77(2), and Section 77(1){(a) of the Act on the Appellant. 1 also )
uphold the penalty equal to Service Tax amount, so re-determined by the Adjudicating .
Authority, under Section' 78 of the Act. However, 1 extend the benefit of second
proviso to Section 78 of the Act, according to which, if the Service Tax and Interest
payabie is paid within. thirty days from the date of communication of the recalculated
tax demand by the adjudicating authority, the amount of penalty liable to be paid by
such person under Section 78 shall be twenty-five percent of the tax so determined.

10. In view of above, I conclude that the appellant is liable to pay.Service Tax on
the re-determined amount along with applicable interest and penalties as discussed in '
above para 7(xiv),8 & 9. ' ' -

11. m“mﬁhﬁrmtmmmmaﬂ*ﬂﬁmmt |
11, The appeal filed by Appellant is disposed off as above.

ﬁ g ,MW
Superintendent (ﬁl‘d’m ¥)
Central GST {Appeals) (Shiv Pratap Singh)

Rajkot HF (Irdie)

C_ommiss'ioner (Appeals)

By R.P.A.D. %

To, % AT & .

M/s. Swastik EI tricals, Swastik - !

Electricals Shed No. 26/8, ¥, waftas wfgsen , @ReE Gfighey @S . ‘

Swaminarayan Nagar, Bhavnagar : -
Road, Botad, Gujarat-364710 R 26/4f WIATTN T, METR T, AR,
: TSI - 364710 |
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