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Appeal No: ¥2/79/BVR/2022

| :: YYEr TSN / ORDER-IN-APPEAL :: .

Shri Manubhai Dharmshibhai Parmar, Prop. Of Manohar Musical, Palitana,
Bhavnagar (hereinafter referred to as “Appellant”) has filed the present Appeal
against Order-in-Original No. 565/SERVICE TAX/DEMAND/2021-22 dated
16.03.2022 (hereinafter referred to as ‘impugned order’) passed by the Assistant

Commissioner, Central GST Division, Bhavnagar-1 (hereinafter referred to as
‘adjudicating authority’).

2. The facts of the case, in brief, are that the Income Tax Department
shared the third party information/ data based on Income Tax Returns/ 26AS for
the Financial year 2014-15 of the Appellant. Letter dated 20.07.2020 was issued
by the Jurisdictional Range Superintendent requesting the Appellant to provide
information/documents for the Financial year 2014-15 to 2017-18 (upto June-
2017). However, no reply was received from the Appellant.

3. In absenée of data/information, a show cause notice dated 18.08.2020
was‘issued to the Appellant demanding Service Tax and cess to the tune of Rs.
23,280/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred to as
‘the Act’) alongwith interest under Section 75 of the Act. It was also proposed to
impose penalties under Section 77(1)(a), 78, 77(2) and 77(1)(c} of the Act upon
the Appeliant.

4.  The adjudicating authority vide the impugned order confirmed Service
Tax demand of Rs. 23,280/- under Section 73(1) along with interest under
Section 75 .of the Act, imposed penalty of Rs. 23,280/~ under Section 78 of the
Act and also imposed penalty of Rs. 5,000/- each under Section 77(1)(a), 77(2)
and 77(1j{c) of the Act. '

5. Being aggrieved, the Appellant has preferred the present appeal on
'grounds that they are engaged in business activities towards trading of musical
instruments and trading activity is exempted from Service Tax. The Adjudicating
Authority has not appreciated that the Show Cause Notice is time barred as
there is no suppression of fact fraud etc. with intend to evade payment of tax by

them.

6. The matter was posted for hearing on 13.12.2022. Advocate, Minaz Nayani
appeared for persohal hearing and reiterated the submissions made in the
appeal. He submitted a copy of VAT registration and pleaded that the appellant

is trading musncal 1nstruments and is exempt from Service Tax.

7. | have carefully gone “through the case records, impugned order and
appeat memorandum filed by the Appellant. | find that the issue to be decided
a the case on hand is whether the activity carried out by the appetlant is liable

ﬁn/ Page 3 of 6
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8. | find that Show Cause Notice had been issued without verifying any data
or nature of services provided by the Appellant as the same had been issued odly -
on the basis of data received from the Income Tax department and the
Adjudicating Authority has confirmed the demand of Service Tax vide ifnpugned

order.

9. | find that the main issue to be decided in the instant case is whether the
service provided by the Appellant is taxable under Service Tax or otherwise. On.
going through the impugned order, it has been held by the Adjudicating
Authority that the service provided by the Appellant is a taxable sérvice in
absence of information/ documents which were neither submitted by the
Appellant nor they had filed any defense submission and had not appeared for
personal hearing also.

10. Now, as per the contention of the Appellant, it is to be decided whether
activity carried out by them is .covered under Notification No.Z5/201 2-Service
Tax dated 20.06.2012 and as to whether the amount received for providing the_
services is taxable, or otherwise.

11.  On plain reading of the copy of Income Tax return, Books cf Account for
the year 2014-15, copy of VAT Registration certificate dated 01.07.2002 as well
as sample copies of bills issued by the Appellaht, it is found that the Appellant is
registered as manufacturer, resetler of musical instruments. In sale purchase’
account, there is mention of sale, purchase, opening stock and ciosing stock of
the goods. On verification of Bills issued by the Appellant it is évident that they
have sold the musical instruments to various customers. On perusal of copies of
the relevant documents, the amount (income) received as consideration by the
Appellant for the activity carried out by them is of sale of gouds 1.e. musical
instruments to their customers. There is mention of bill no., date, name of
customer and quantity and name’ of musical instrument.

12. 1 further find that the term ‘service’ is defined under Section 65(44) of .
the Act as under:

“Service means any activity carried out by a person for another for
consideration, and includes a declared service, but shal! not include-

(@) An activity which constitute merely-
(i} A transfer of title in goods or immovable property, by way of _:;u-fe, gift or in
any other manner; or

(ii)....
(iti) ...."

Under Section 66B of the Act, service tax shall be levied on the value of all

services, other than those service specified in the negative tist. Negative list

@ Page 4 of 6 -
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denotes the list of services on which no service tax is payable under Section 66B

of the Act. As per Section 66D (e), tradmg of goods is a service spec;ﬁed under
the pegative list which is as under: L ; R

“SECTION 66D. Negative list of services.—

The negative list shall comprise of the following services, namely :—
(...

| (b) ...

. <} ...

| ().

(e} trading of goods;”

Accordingly, on the activity of trading of goods, no service tax is payable.

12.1 Section 66B provides that service tax is leviable on all ‘services’ other

than the services specified under the negative list. Therefore, for being subject

to service tax an activity needs to qualify as a service first. The term ‘service’ is

. ‘defined under Section 658 (44) which specifically excludes an activity of mere
- transfer of title in goods by way of sale. Thus, the activity of trading which is
merely buying and selling of the goods is not a service. Hence, the question of

service tax levy on the same does not arise. Accordingly, even if trading activity

is not specified under the negative list of services, it is not liable to service tax,

as it is not a service. Further, negative list of services comprises services but an

activity of trading qf goods is not é service, therefore it cannot be specified

under the negative list of services.

13. In view of discussions and finding, | set aside the impugned order and

allow the appeal filed by the Appellant.
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14. The appeal filed by Ap Aéé)ellant is disposed off as above.
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