; ;AR (Srdte) T AT, A U AT FACHATT ITE Y
L 0/0 THE COMMISSIONER (APPEALS), GST &CENTRAL EXCISE
B &=, it v & w3 /2" Floor, GST Bhavan
: 1 Fa1 T / Race Course Ring Road
TTHIE / Rajkot — 360 001

Tele Fax No. 0281 - 2477952/2441142Email: commrappl3-cexamd@uic.in

L)
q
A
(i)
T
(ith)
H)

DIN202212645X000000E8AD

it /T S o WA H / fRei%/Date
Appeal /F 11::};» D," 0.1.0. No. _ 15-03-2022
V2IS3BYR022 1I4/ACHG/BVR-2/21-22

afte 2ot T Order-In-Appeal No.):
BHV-EXCUS-000-APP-120-2022

rer &y A/ ' -
Date of Cider: T F fraviE /
13.12.20272 Date of issue:15,12.2022

ot R ey Hig, o (arfiem), THFHE ZETUIRA /

Passed kv Shri Shiv Pratap Singh, Commissioner {Appeals) ,Rajkot.
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Arisine oum of above_mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner,

Central -~igefST / G3T, Rajkot / Jannagar / Gandhidham :
aeffmtosrTE o AT T AT fName & Address of theAppellant&Respondent. :-

M/s. Jaywantsinh Agersanbhai Solanki (Shree Ram Enterprise), Plot No. 25, Opp Laxmandham
Soclety,Hwa mahel road, Palitana-364270 '
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AHx:al o Ciistoms, Excise & Bervice Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of {he Firnance Act, 1994 an appeal lies to:-
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The spocini bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.X. Puram, New
Delli it »l! matters relating to classification and valuation. .
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The appzal to the Appellate Tribunal shall be 1"1712(] in quadruplicate in form Eﬁ-g / als preseribed under Rule 6 of
Central Irise &Ab)%al] Rules, 2001 and shall be accompanied & st one which at Jeast should be accompanied
by a fe. of s, /- Rs.5000/ -, Rs. 10,000/ - where amount o dutydemand/ intercs!:épenalty{ refund is uplo 3
Lac., 5 Lac o 50 Lac and above 50 Lac respectively in the form of crossed barik deaft ib [avour of Asst Registrar
of bian:; o any nominated public sector bank of the place where the vench of an¥_ nominated public_sector
bank < . %lacc where ihe bench of the Tribunal Is sitiated. Applicationn made for grant of stay shall he
accom el by a fee of Rs. 500/~
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under sub section {1} of Sectio 86 of the Finance Act, 1994, Lo the Appellate Tribunal Shall be filed
lical S.T.5 as prescribed under Rule 9{1} of the Qervice Tax Rules, 1994, and Shall be
| by a copy of the order a pealed against [one o which shall be certified c‘:;lp and should be
d by a fees of Rs. 1000/- where ihe minount of service tax & interest demand pena‘léﬁ levied of
Corless, Re.50007- where the amount of service tax & interest demanded & penalty levied is more
iakhs Dhut not exceeding Rs, Fil't[{ Lakhs, Rs.10,000/- where the amount of service tex & interest
& penalty levied is more than fifty Lakl;ls rupees, in the l‘?rm ol crossed IJar}ll(cdmﬂ in fayour of the
-t egistrar of the bench o neminatéd Public for Bank of the place where t bench of Tribunal is
-, ¢ application made for grant of stay shall he accompanied by & fee of Rs.500/ -. _
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e appeal under sub section 2& and FA] of the section 86 the Finance Act 1994, shall i diz:! in For BT.7 as
prescri under Rule 9 {Ql!,‘ & 9(24) of the Service Tax Rules, 1994 and shall be accompanic”’ L. a copy of order
of Commissioner Central Excise or Commissiloner, Central Excise (Appeals) (one of whici- sl be & certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Comnussioner or Deputy |,
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribun:t
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For an appeal to be filed before the ESTAT, under Section 35F of the Central Excise Act, ivid which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal agairst t1s order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and pena!:: JAe in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable wo.:ld be subject to a
celling of Rs. 10 Crores, !
Under Central Exclse and Service Tax, “Duty Demanded” shall include :
1 amount determined vnder Section 11 D;
il amount of erroneous Cenvat Credit talter;
ii}) amount ]l)"ayablc under Rule 6 of the Cenvat Credit Rules L
- provided further that the provisions of this Section shall nat s;gplg\ to the stay appiication and appeals
pending before any appellate authority. prior to the commencement of the Inance {No.2j Act, J014,
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date appointed under Sec. 109 of the Finance (No.2) Act, 1998,
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Appeal No: V2/53/BVR/2022

2 AdYE N3N / ORDER-IN-APPEAL ::

M/s, Jaywantsinh Agarsanbhai Solanki (Shree Ram 'Enterprise), Palitana
(hereinafter referred to as “Appellant”) has filed the present Appeal against
Order-in-Original No. 114/AC/HG/BVR-2/21-22 dated 15.03.2022 (hereinafter
referred to as ‘impugned order’) passed by the Assistant Commissioner, Central -
GST, Division-2, Bhavnagar (hereinafter referred Ito as ‘adjudicating authority’).

2. The factg_ of the case, in brief, are that the Income Tax Department
shared the 'thir& party information/ data based on Income Tax Returns/ 26AS for
the Financial year 2014-15 of the Appellant. Letters dated 03.08.2020 &
20.08.2020 were issued by the Jurisdictional Range Superintendent requesting
the Appeliant to provide documents. However, no reply was received from the
Appellant.

3. In absence of data/ information, a show cause notice bearing No. V.73/03-
92/D/CGST BVR-2/2020-21 dated 23.09.2020 was issued to the Appellant,
demariding Service Tax and cess to the tune of Rs. 1,34,984/- under Section
73(1) of the Finance Act, 1994 (hereinafter referred to as ‘the Act’) aiongwith
interest under Section 75 of the Act. It was also proposed to impose penalties
under Section 77(1!)(a), 78, 77(2) and 77(1)(c) of the Act upon the Appellant.

4. The above Show Cause Notice was adjudicated by the adjudicating
authority vide 't:l;se impugned order who coﬁfirmed Service Tax demand of Rs.
1,34,984/- under Section 73(1) along with interest under Section 75 of the Act,
imposed penalty of Rs. 1,34,984/- under Section 78 of the Act, imposed penalty
of Rs. 5,000/- each under Section 77(1)(a), 77(2) and 77(1)(c) of the Act.

5. Being aggrieved, the Appellant has preferred the present appeal on
various grounds that they are engaged in business activities of sale of new
mobile SIM cards and pre-paid recharge coupon which is exempted by mega
exemption Notification No. 25/2012-Service Tax dated 20.06.2012 at entry No.
29(f). The Show Cause Notice issued is time barred. There is no suppression of
fact fraud etc. with intent to evade payment of tax by them. The Adjudicating
Authqrity erred in law in levying penalties.

6. The matter was posted for hearing on 29.11.2022. Advocate Minaj R.
Nayani appeared for personal hearing and -reiterated the submissions in the
appeal. He submitted that the appellant is selling SIM cards which is an exempt
service under the Mega Exemption. He requested to set aside Order-in-Original

and allow the appeal.

7. | have carefully gone through the case records, impugned order and

appeal memorandum filed by the Appellant. | find that the issue to be decided
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Appeai No: V2/S3/BVR/2022

to Service Tax or otherwise.

8. | find that Show Cause Notice had been issued without verifying any data
or nature of services provided by the Appellant as the same had beern issued only
on the basis of data received from the Income Tax departinent and the
Adjudicating Authority has confirmed the demand of Service Tax vide impugned

order.

9. | find that the main issue that is to be decided in the instant case is
whether the services provided by the Appellant is taxable under Service Tax or
otherwise. On going through the impugned order, it has been held by the
Adjudicating Authority that the ser\;ices provided by the Appellant is a taxable”
service in absence of information/documents which were neither submitted by
the Appellant nor they had filed any defense submission and not appeared for
personal hearing atso. The Appellant on the other hand in grounds of appeal as '_
well as during the course of personal hearing, stated that they are engaged in
business of sale of new mobile SIM cards and pre paid recharge coupon which is
exémp'ted by mega exemption Nptification vide entry No. 29 (f). -

10. Now, it is to be decided whether activity carried out by the Appellant is
covered under Notification No.25/2012-Service Tax dated 20.06.2012 and as to
whether the amount received for providing the services is taxabie, or otherwise.

L

11.  On perusal of the copies of Tax Invoice cum Delivery Challan issued by
M/s. Reliance Webstore Limited and M/s. Reliance Communications
Infrastructure Ltd. submitted by the Appellant, it is found that they have
purchased top-up vouchers, e-recharge vouchers and prepé:id sim cards etc. The
Appettant has also submitted copies of bills under whicl they have §old the sim
cards and re-charge coupons to their customers. It is the contention of the
Appellant that the services provided by them is exempted by virtue of Sr. No.
29(f) of Mega Exemption Notification No. 25/2012-Service Tax dated 20.06.2012,
as amended. The relevant provisions are re-produced below:

“Notification No. 25/2012-Service Tax dated- 20th June, 2012, as amended.

“29. Services by the following persons in respective capacities -
(a) .”.’. (b) “"; {C *ﬁ*i; (d) ti**; (e) *it*;

(f) selling agent or a distributer of SIM cards or recharge coupon vouchers;

() i (90) s (3D) o (B) " "
12.  On perusal of the documents submitted by the Appellant and on plain
reading of the clause 29(f) of the mega exemption Notification, | find that the
services provided by the Appellant is exempted from the sé:rvice tar.

13. In view of discussions and finding, | set aside t;ie impugned order and
allow the appeal filed by the Appellant.
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14.  The appeal filed by Appellant is disposed off as above.
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Superintendent IYFT (3rfisr)/Commissioner (Appeals)

Centrat GST (Appeals)
By R.P.A.D. Rajkot
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