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%ﬁ; persen aggrieved by this Order-in-Appeal may ﬁle an appeal to the appropriate authority in the following
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Appeai iv Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appeliate Tribunal of West Block No 2, RK. Puram, New
Delhi in 2!! matters relating to classification and valuation.
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The appeal under su sectmn of Sectum 86 of the Finance A.ct 1994 to the Appellate Tribunal Shall be filed
in qug}!ru,zhcate in (5} rescn bed under Rule 9(1 Eervug: ’Ipa?c Rules, 1994, and Shall be
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The apgealal;under sub section é% and [2A) of the section 86 the Finance Act 1994, shall be filed in. For BT.7 as
prescribed under Rule 9 [2&' (2A) of the Service Tax Rules, 1994 and shall be accompanied b1 a copy of order
of Commissioner Central Excise or Commissioner, Central Excise {Appealauope of which =hali he a certified
copy) and coepy of the order passed by the Commissionerauths the Assistant Commisstener or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to he filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 -which is also
made aj pEcable to Service Tax under Section 83 of the Finance Act, 1994, arl appeal against this crder shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty arv in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable wouic e subject to a
ceiling of Rs. 10 Crores, \
Unider Central Excise and Service Tax, *Duty Pemanded” shall include :
i} amount determined under Section 11 D;
3)] amount of erroneous Cenvat Credit taken;
iis) amount &ayablc under Rule 6 of the Cenvat Credit Rules o
- provided further that the provisions of this Section shall not ggplﬂr‘to the stay agphc;ltmu and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 27114, -
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In case of any loss of m:éB , where the loss gccurs in tra'.psit from a factory to a warehouse or to another factory
or one chouse to another during the course of processing of the goods in a warehouse or in storage
whether in & factory or in a warehouse
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In case of rebate of duty of excise ?n goods c?orted to any couniry or territory outside Indii of on eycisable
material used in the manufacture of the goods which are exported to any dountry or territory outside Indis.
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Credit of any duty allowed to be utilized towards payment of excise dutj( cn final products under the provisions
of this Act dr the Rules made there under such order is I.iassed by the Commissioner (Appeais: on-or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998,
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The above g ]gl.ication shéll be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise

(Appeals), s, 200] wathin 3 months ftom the date on which the order aou E to be aPr_;:aL;:d at ig

comimunicated and shall be accompanied by two copies each of the GIQ and Order-In-Appea! it should also be

accompanied by a copy of TR-6 Challan evidéncing payment of prescribed fee as prescnibed uitder Section 35-

EE of CEA, 1944, under Major Head of Account.
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Attention is also invited to the rules ¢ these gmf other related matters contained in the Customs, Excise
and Service Appellate Tribunal [Procedurc‘ %.lles, 1982,
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. Appsal No: GAPPL/COM/STP/2697 /2022
- e / ORDER-IN-APPEAL ::

Mz’s. Sushi'bhai Vallabhbhai Italia (Dariyanath Gems), Bhavnagar
. : ARSI G o e T R R TR A LTI R S DRl
(heremafter referred to as “Appellant”) has filed the present Appeal against
Order-in-Original No. 403/SERVICE TAX/DEMAND/2022-23 dated 29.07.2022
(hereinafter referred to as ‘impugned order’) passed by the Assistant
Commissioner, Central GST Division, Bhavnagar-1 (hereinafter referred to as

‘adjudicating authority’).

2.. The facts of the case, in brief, are that the Income Tax Department
shared the third party information/ data based on Income Tax Returns/ 26AS for
the Financial year 2014-15 of the Appellant. A letter dated 15.07.2020 was
issued by the Jurisdictional Range Superintendent requesting the Appellant to
provide information/documents for the Financial year 2014-15 to 2017-18 (upto
June-2G17). The Appellant vide their letter dated 22.08.2020 had submitted the
copies of 26AS statement, copies of acknowledgments of ITR and copies of Profit
' & Loss account for the F.Y. 2014-15 to 2017-18. However, the Appellant had not
| provided copies of contracts/ agreements/ work orders alongwith their relevant

invoices for the services provided alongwith annual bank statements, VAT
returns etc.. '

3. A show cause notice dated 23.09.2020 was issued to the Appellant
demanding Service Tax and cess to the tune of Rs. 41,54,441/- under Section
73(1) of the Finance Act, 1994 (hereinafter referred to as ‘the Act’) alongwith
interest under Section 75 of the Act. It was also proposed to impose penalties
under Section 77(1)(a), 78, 77(2) and 77(1)(c) of the Act upon the Appellant.

4. The adjudicating authority vide the impugned order confirmed Service
. Tax demand of Rs. 41,54,441/- under Section 73(1) along with interest under
Section 75 of the Act, imposed penalty of Rs. 41,54,441/- under Section 78 of
the Act and also imposed penalty of Rs. 5,000/- each under Section 77(1)(a),
77(2) and 77(1)(c) of the Act. -

5. Being aggrieved, the Appellant has preferreél the present appeal on
grounds that they are regularly filing income tax return and are assessed to
income tax for business income of job work of diamond cutting and polishing.
They had earned diamond job work income and the same had been duly shown
and reflected in its statement of Profit & Loss account and Form 26AS. They had
not carried out any other business other than diamond job work. The service of
diamond job work is exempted from the Service Tax vide Notification No.
25/2012-Service Tax dated 20.06.2012 entry No. 30 (ii)(b). The Adjudicating
Authority failed to consider the documents submitted to him vide reply dated
#@ﬂ % 25.03.2022 to the Show Cause Notice.
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Appeal No: GAPPL/CON./STR/2697/2022

6. The matter was posted for hearing on 06.12.2022. CA Shri Chirag,

Arvindbhai Bhalani appeared for personal hearing. He reiterated the submissions
made in the appeal and submitted that the Appellant in this case is job workers
for cutting and polishing of diamonds. The challans, labour invoices and TR
forms in respect of same are enclosed with the appeal. The activity of job work
is exempted from Service Tax under the Mega Exemption lotification.
Therefore, he requested to set aside the Order-In-Original.

7. | have carefully gone through the case records, impugned order and
appeal memorandum filed by the Appellant. | find that the issue to be decided
in the case on hand is whether the activity carried out by the appeilant is liable
to Service Tax or otherwise.

8. | find that Show Cause Notice had been issued without verifying any data
or nature of services provided by the Appellant and the same had been issued
only on the basis of data received from the Income Tax department even though
the Appellant vide their letter dated 22.08.2020 submitted documents viz. Form
26AS, ITR and Profit & Loss Account. The Appellant also submitted their
submission dated 31.03.2022. The Adjudicating Authority has confirmed the
demand of Service Tax vide impugned order by recording the findings that in
absence of any information/ documents submitted .by the Appellant, the data
shared by Income Tax Department transpires that the Appetlant had provided
the ‘services during the year 2014-15 to 2017-18 and Service Tax of Rs.
41,54,441/- was not paid. Thus, the Adjudicating Authority has passed the
impugned order without considering the submissions of the Appeilant dated
22.08.2020 & 31.03.2022.

9. | find that the main issue to be decided in the instant case is whether the
service provided by the Appellant is taxable under Service Tax or otherwise. On
going through the impugned order, it has been held by the Adjudicating
Auth;:nrity that the service provided by the Appellant is a taxable service in
absence of information/ documents which were neither submitted by the
Appellant nor they had filed any defense submission and had not appeared for
personal hearing also. On the other hand, it is on record that the Appellant
submitted their reply/ documents vide their letters dated 22.08.2020 &
31.03.2022. Therefore, | find that this act on the part of the ndjudlcatlng
Authonty is against the provisions of law by not considering the submissions of
the Appellant. '

10.  Now, as per the contention of the Appellant, it is to be decided whether
activity carried out by them is covered under Notification No.25/2012-Service
Tax dated 20.06.2012 and as to whether the amount received for providing the
services is taxable, or otherwise. _

A& _‘“ | : Page 4 of &
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Appeal No: GAPPL/COM/STP/2697/2022

11. | find from the copy of Ledger, Form 26AS and the sample copy of Invoices
issued by the Appellant to Mls ltalla Brothers, Mumbai that dunng the relevant

L %W R, 1

period the Appellant was engaged

"in job work services of cutting anc "polishing of
diamonds supplied by M/s. Italia Brothers, Mumbai. On perusal of copies of the
relevant documents, the amount (income) received as consideration by the
Appellant for the activity carried out by them is of working upon Rough
diamonds/ gemstones supplied by the customers. There is mention of bill date,
weight of rough diamonds, ' rough diamonds rejection, rough diamonds
manufactured, manufacture of polished diamonds, labour charges per carats etc.

in the bill issued by Appellant to their Customer.

12. The relevant clause 30(ii) (b) of Notification N0.25/2012-ST. dated
20.06.2012, which exempts certain taxable services from the whole of the
service tax leviable thereon under section 66B of the said Act, is reproduced

below:

“30. Services by way of carrying out an intermediate production
process as job work in relation to -

(i) v

(1) any intermediate production process as job work not amounting to
manufacture or production in relation to -

(b) cut and pohshed diamonds and gemstones; or plain and studded
jewellery of gold and other precious metals, falling under Chapter 71 of
the Central Excise Tariff Act, 1985 (5 of 1986);

13.  In view of the above discussioh, l_find that the Appellant has carried out
an activity (service) and has received certain amounts/ income (consideration)
by providing services by way of carry'ing out services of job work of cutting and
polishing of Diamonds/ gemstones. The said service provided by the Appellant
though a taxable service, is fully exempt fron'l Service Tax as the same clearly
falls under clause (ii) (b) of Entry No.30 of the Notification No.25/2012-5T dated
20.06.2012. Hence, the Appellant is not liable to pay any service tax for the

service rendered by him and | hold accordingly.

14, In view of discussions and findings, | set aside the impugned order and
allow the appeal filed by the Appellant.

15, srfiedl gy gl @ 1§ onfie @1 PiueRy Sudiaa Al & Rear o & |
15.  The appeal filed by Appellant is disposed off as above.
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By R.P.A.D. . N
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