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- Appeal No: GAPPL/CON./ CEXP/235/2072
i e &Y / ORDER-IN-APPEAL ::

M/s. Guru Ashish Ship Breakers, Bhavnagar (hereinafter referred to as
«pppeliant™) has filed the present Appeal against Order-in-Original No.
163/AC/HG/BVR-2/2021-22 dated 28.03.2022 (hereinafter referred to as
‘impugned order’) passed by the Assistant Commissioner, Central GST, Division,

Bhavnagar-2 (hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the Appellant holding Central
Excise Registration No. AACFG7194BXMO01, engaged in manufacture of excisable
goods viz. Material obtained from_Break'ing of Old & Used Ship falling under
Chapter 72 to 83 of Section XV of t_he first schedule to the Central Excise Tariff
Act, 1985, availing benefit of 'Cenvat Credit as per the Cenvat Credit Rules,
2004. During the course of Audit, it was observed that the appellant had cleared
excisable goods through different Consignment Agents. Further scrutiny of
records revealed that the appellant had availed Cenvat Credit of Rs. 3,71,153/-
& Rs. 6,25,490/- as Input Services on GTA in the month of April-2012 and April- -
2013 respectively and utilized the same towards payment of Central Excise Duty.
The _availnient of Cenvat Credit of Service Tax, paid by their Consignment
Agents;, on the basis of the documents issued by the Consignment Agents was not
legal and proper. A show cause notice No. V/15-114/Dem/HQ/2015-16 dated
19.1.2016 was issued to the appellant by the Joint Commissioner, Central Excise,
H.Q. Bhavnagar. The aforesaid Show Cause Notice, after issuance of a
corrigendum dated 26.10.2016 in pursuance of CBEC Circular dated 29.9.2016
under which monetary limits for adjudication were revised and as a result, fell
under the competence to be adjudicated by the Assistant Commissioner of
Central Excise, Rural Division, Bhavnagar. The aforesaid Show Cause Notice was
Adjudicated vide Order-In-Original dated 30.12.2016 wherein the Adjudicating
Authority confirmed the demand of wrongly availed Cenvat Credit of Rs.
9,96,643/- availed and utilized by the appellant and ordered to its recovery
under Rule 14 of Cenvat Credit Rules, 2004 read with Section 11A(4) of the
Central Excise Act, 1944 alongwith interest under Section 11AA of Central Excise
Act, 1944 and also imposed a general penalty of Rs. 5000/- under Rule 15A of
Cenvat Credit Rules, 2004.

3. Being aggrieved by the impugned order, the Appellant filed appeal No.
V2/65/BVR/2017 before Commissioner (Appeals), C_entral GST & Excise, Rajkot
who vide Order-In-Appeal No. BHV-EXCUS-000-APP-055-2018-19 dated 01.05.2018
remanded the matter back to the Adjudicating Authority to verify the entire
claim with documentary evidences and to confirm that the goods or services
covered by the said documents have been received and accounted for in the

*Peoks of account of the Appellant.
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4. The Adjudlcatmg Authority vide 1mpugned order confirmed the demand )

i

alongwith interest and penalty.

5. Being aggrieved, the Appellant has preferred the present appeal on

various grounds as under:

(i) The impugned order is non-speaking and non-reasoned since the Adjudicating
Authority has not dealt with the pleas raised by them and hence the impugned
order is liable to be set aside.

(i} The Show Cause Notice is time barred since their records were audited by
the officers once but did not find any short-payment from records. The demand
is for the month of April, 2012 & April, 2013 and the Show Cause Notice was
issued on 19.01.2016 received-by them on 02.02.2016.

(i1} They had rightly taken and availed the cenvat credit of Rs. 9,96,643/- of
Service Tax on fi'eight (GTA) paid by their consignment agents. The Adjudicating
Authority twisted the issue and recorded vague findings. As per Rule 2(1)(d)(B)
of the Service Tax Rules, 1994, the Service Tax on GTA is required to be paid by
the person. who pays the freight either himself or through his agent. In their
case, the consignment agents are rendering several services to the Appellant and
hence the consignment agent as the agent of the Appellant paid the Service Tax
on transportation charges and collected from the Appellant which is as per the
Service Tax Rules. There are some minor defect in the consignment notes issued
by their consignment agents, which are technical in nature and the fact of duty
payment is not in doubt. If all prescribed details are not available in
consignment notes 6n which they had taken the Cenvat Credit, then they
requested the Assistant Commissioner to allow Cenvat credit as per proviso to
Rule 9{2) of the Rules. There is no intention on their part to defraud the revenue
or evade payment of duty and hence they are not liable for penalty.

(iv) The penalty under Rule 15A of the Rules is not imposable since the
Adjudicating Authority has not given any grounds in his findings for
contravention of which Rule or for what act.

6. The matter was posted for hearing on 29.11.2022. CA Sarju S. Mehta
appeared for personal hearing in virtual mode. He reiterated the submissions
made in the appeal and those in the written submissions dated 29.11.2022 sent
by email. He submitted that the Appellant had rightly taken the Cenvat credit of
service tax on: GTA paid by their consignment agents. In the absence of any
suppression or fraud on their part, extended period cannot be invoked and the

demand was time barred. Therefore, he requested to set aside the Order-In-
Original and allow consequential relief.

6.1  The CA in his written submission stated that the Show Cause Notice is
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time barred and subsequent the impugned order since there is no evidence or

discussion regarding suppression of facts with intent to evade the Central Excise

time barred. He relied upon the decision in the case of Pahwa Chemicals - 2005
(189) ELT 257, L&T - 2007 (211) ELT 513 and Usha Martin Construction - 2008
(228) ELT 276, MTR Foods Ltd. v/s Commr. of C. Ex., Banglore reported in
2014(312) ELT 730 (Tri.-Bang.), (ii) SDL Auto Pvt. Ltd. v/s Commr. of C. Ex.,
Delhi-IV reported in 2013(294) ELT 577 (Tri.-Del.).

6.2 He further submits that the entire demand is to be set aside on the
ground of limitation only as Revenue authority cannot invoke the extended
period of limitation, when the records of Appellant were audited by the officers
once but did not find any short-payment from records. The second audit party,
doing the audit of same period or over lapping period, cannot allege that the
Appellant has missiated or suppressed the facts from the departments. They rely
on the case of Trans Engineers India Pvt. Ltd. - 2015 (40) S.T.R. 490 (Tri.-Mum.)

6.3 The Appellant is a ship breaker dispatching M. S. Plates and Waste &
Scrap obtained by breaking up of old & used ships by them through their
consignmen't agents. They did not pay the freight, but the consignment agents
paid the same. The consignment agents were paying the freight to the
transporters and also the consignment agents have discharged their service tax
liability on.such freight amounts paid by them and in‘this connection their client
has submitted copy of service tax returns of the consignment agents to the
adjudicating authority, wherein it can be ascertained that the service tax
liability has been discharged by these consignment agents. The consighment
agents after deducting the freight and service tax paid thereon from the total
amount received from the ultimate buyers paid the remaining amount to the
Appellant. In the instant case, Consignment agents are rendering several
services to the appellant and hence the consignment agent, as the agent of the
appellant, paid the service tax on transportation charges and collected the same
from the appellant, which is as per the Service Tax Rules. Hence, they have
rightly taken the credit of service tax paid by their consignment agent and
received from their client and they rely on Para- 18(a) of the Explanatory Notes
. on Budget changes 2007-08 circulated vide D.O. F. No. 334/1/2007-TRU dated
28/2/2007. That a liberal view should be taken and allow the credit taken by
them. In Para 3.4 of CBE&C circular No. 120/01/2010-ST dated 19/1/2010, it has
been clarified that - In case of incdmplete invoices, the department should take
a liberal view in view of various judicial pronouncements by Courts. They rély on
the case of Idea Mobile Communication v/s CCE - (2011) 30 STT 148 (CESTAT) =
810 (20) S.T.R. 755 (Tri.-Del.). There is no intention to defraud the revenue or
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evade payment of duty and they are not liable for penalty.

8

7. | have carefully' gone through the case records, impugngd order and
appeal memorandum filed by the Appellant. | find that the issue to be decided
in the case on hand is whether the Appellant is eligible to avail Cenvat Credit on

consignment salte note issued by their consignment agents or otherwise.

8. | find that the Appellant during April-2012 & April-2013 availed Cenvat
credit of input services on Goods Transport Agency on the strength of
consignment sale notes issued by their consignment agents through whom the
Appellant used to clear their goods to the ultimate consumer. The Service Tax
on Goods Transport Agency is covered by reverse  charge mechanism and the
person who pay the freight is liable to pay Service Tax.

“(d) "person liable for paying service tax_', -

(i} in respect of the taxable services natified under sub-section (2} of section 68 of the
Act, means,-

{A} ...

{B) in relation to service provided or agreed to be provided by a goods transport agency

in respect of transportation of goods by road, where the person tiable to pay freight is,-
{1) any faoctory registered under or governed by the Factories Act, 1948 (63 of 1948);

(i) any soclety registered under the Societies Registration Act, 1860 (21 of 1860) or
under any other law for the time being in force In any part of india;

(tl) any co-operative society established by or under any law;

{1V} any dealer of excisable goods, who is registered under the Central Excise Act, 1944
(1 of 1944) or the rules made thereunder;

{V) any body carporate established, by or under any taw; or

(Vi} any partnership firm wbether registered or not under any law including association
of persons;
a'ny person who pays or is llable to pay freight either himself or through his agent for
the transportation of such.goods by road in a goods carriage:
It is the contention of the Appellant that the consignment agents have paid the
freight and Service Tax to the goods transport agency. On plain reaaing of the
sample copies of consignment sale note issued by the consignment agents of the
_ Appellant, it appears that there is no mention of Service Tax registration number
and nor they have produced any evidences in form of S.T.-3 returns of the
consignment agents to substantiate they claim. To pay Service Tax, the Service
Tax registration is must without which the Service Tax cannot be deposited.
Simply calculation and mention of Service Tax amount on freight in the

- consignment sale note fssued by their con51gnment agents is nothing but an

attempt to take undue benefit which is otherwise not available to them.
Further, the Appellant had issued invoices to their consignment agents and
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based on which the agents used to issue consignment sale note. For example,
Invoice No. EX. 545 dated 09.06.2012 issued by the Appellant to their

value of Rs. 11,00,115/- including transportation and excise duty. Based on the
said invoice, the consignment agent M/s. Global Ispat Link has issued
consignment sale note having 5r. No. 211 without any date, wherein the
consignment agent charged Rs. 11,00,087/- by selling the said goods to M/s.
Beharilal Steel Co., Mandi Gobindgarh. The consignment agent has mentioned
Rs. 86,166/- as expenses towards freight, local cart, kanda, untoading, loading,
commissioner, Service Tax and deducted the same from total amount of Rs.
11,00,087/- and hence mentioned the net amount of Rs. 10,13,921/-. On
conjoint reading of both, the invoice and consignment sale note, it appears that
the value of invoice is higher than the value of consignment sale note. Further,
the Appellant has already charged and recovered the transportation charges
from their consignment agents in the invoices. The consignment agents simply
calculate and mention the Service Tax amount on the transportation charges
mentioned by the Appellant. This is a very serious act to defraud the
government exchequer.

9. Further, to avail Cenvat credit, the legislation has described the types of
documents on which same can be availed. As per Rule 9 of the Cenvat Credit
Rules, 1994,

“RULF -9: Documents, Records and Retyrns‘ Statutory Provisions

(1) The CENVAT credit shall be taken by the manufacturer or the provider of output
service or input service distributor, as the case may be, on the basis ¢f any of the
following documents, namely :-

{a) an invoice Issued by-
(1) a manufacturer for clearance of -

(1) inputs or capital goods from his factory or depot or from the premises of the
consignment agent of the said manufacturer or from any other premises from
where the goods are sold by or on behalf of the sald manufacturer;

() inputs or capital goods as such;
{ii) an Importer;

(i} an importer from his depot or from the premises of the consignmeﬁt agent of the
said importer if the sald depot or the premises, as the case may be, is registered in
terms of the provisions of Central Excise Rules, 2002;

(iv) a first stage dealer or a second stage dealer, as the case may be, in terms'of the
provisions of Central Excise Rules, 2002; or

(b) a suppiementary invoice, ....

Explanation.- For removal of doubts, it is clarified that supplementary invoice shall
also include challan or any other similar document evidencing payment of additional
Page 7 of 11
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amount of additional duty leviable under section 3 of the Customs Tariff Act; or

(bb) a supplementary invoice, .... : ’
{c) a bill of entry; or

(d) a certificate issued by an appraiser of customs In respect of goods fmported through
a Foreign Post Office; or

(e).a challan evidencing payment of service tax, by the service recipient as the person
liable to pay service tax; or

(f} an invoice, a bill or challan issued by a provider of Input service on or after the 10th
) day of, September, 2004; or

{a) an invoice, bill or challan Issued by an input service distributor under rule 4A of the
Service Tax Rules, 1994,

Provided that the credit of additional duty of customs levied under sub-section (5} of
section 3 of the Customs Tariff Act, 1975 (51 of 1975) shall not be allowed if the invoice
or the supplementary involce, as the case may be, bears an Indication to the effect that
no credit of the said additional duty shall be admissible;

(2) No CENVAT credit under sub-rule(1) sholl be taken uniess all the particulars as
prescribed under the Central Excise Rules, 2002 or the Service Tax Rules, 1994, as the
case may be, are contained In the said document:

Provided that if the said document does not contain all the particulars but contains the
details of duty or service tax payable, description of the goods or taxable service,
assessable value, central excise or service tax registration number of the person issuing
the Invoice, as the case may be, name and address of the factory or warehouse or
premises of first or second stage dealers or provider of output service, and the Deputy
Commissioner of Central Excise or the Assistant Commissioner of Central Excise, as the
case may be, Is satisfled that the goods of services covered by the said document have
been received and accounted for in the books of the account of the receiver, he may
allow the CENVAT credit.”

Further, Rule 4A of the Service Tax Rules, 1994 states that:

Rule 4A. Taxable service to be provided or credit to be distributed on Invoice, bill br

challan- . .

“(1} Every person providing taxable service, [not tater than [thirty] days from the date
of [completion] of such taxable service or receipt of any payment towards the value of
such taxable service, whichever Is earlier, shail issue an invoice, a bill or, as the case
may be, a challan signed by such person or a person authorized by him in respect such
taxable service provided or [agreed]to be provided and such invoice, bill or, as the case
may be, chatlan shall be serially numbered and shall contain the following, namely :-

. (i) the name, address and the reglstration number of such person;

{ii) the name and address of the person receiving taxable service; l

(iii} description and value of taxable service provided or agreed to be provided; and
(iv) the service tax payable thereon.” ' ' *

On conjoint reading of the provisions of Rule 9 of the Cenvat Credit Rules, 1994
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and the Service Tax Rules, 1994, it is amply.clear that there is no mention of

con51gnment sale note as vahd document for ava1l|ng or dlstrlbutmg the Cenvat

description of goods, address of the person receiving taxable service i.e. the
~ Appetlant. All these missing vital ingredient lead towards the conclusion that the
Appellant is not .eligible to avail' Cenvat Credit of input service on Goods
Transport Agency on the basis of improper - documents i.e. consignment sale
notes issued by their consignment agents. Further, the consignment agents are
not the goods transport agency who have issued invoices and/or consignment
notes based on which the Appellant have taken Cenvat Credit. Therefore, | am
of the considered view that the Cenvat Credit taken on invalid documents is not
available to the Appeilant and accordingly | order so.

10. It is the contention of the Appellant that liberal view should be taken and
allow the credit taken by them. On this, as discussed in above paras, the Cenvat
Credit taken on invalid documents is contrary to statutory provisions. The
jurisdictional Assistant Commissioner/Deputy Commissioner is empowered to
allow the credit subject to his satisfaction. But here, the document is not a valid
document for availing Cenvat Credit and not to the satisfaction of JAC/DC.
Further, it is not forthcoming whether, the Appellant in terms of Rule 5(2) of the
Cenvat Credit Rules, have applied to the jurisdictional Assistant Commissioner/
Deputy Commissioner to his satisfaction to determine the parameters thereunder
or otherwise. The liberal view as discussed in CBEC Circular No. 120/01/2010-ST
dated 19.01.2010 or atlowed in catena of judgments can be allowed only and
only on the basis of incomplete valid documents and not on invalid documents.

11. It is the contention of the Appellant that the Show Cause Notice is time
barred. On this, | find that during the audit conducted by the Departn{enta[
officers, the wrong availment of Cenvat credit was noticed. The observation was
bought to notice of the Appellant vide Final Audit Report No. 280/201 3-14 dated
01.05.2014 foltowed by numbers of letters issued by the jurisdictional Range
Superintendent, but the Appellant has not accepted the same ano hence the
Department was left with no option but to isS'ue‘,Show Cause Notice. The
Appellant have availed Cenvat Credit on invalid documents which is not available
to them. Simply mention of Cenvat Credit in ER-1 returns is not the disclosure of

all the material facts to the Central Excise Department. It was noticed only
| during the audit of the records of the Appellant. Had the audit not been
conducted, the irregutarity would have gone unnoticed. The Appellant is well
within the knowledge of availment of Cenvat Credit on invalid documents and
lso knowmg the procedure under Rule 9(2) of the Cenvat Credit Rules, 2004

L) .
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empowered to allow the Cenvat credit subject to his satisfaction but they have
not taken tﬁis route since they were aware that they have wrongly availed
Cenvat Credit on invalid documents which is otherwise not available to them.
Therefore, the Appellant suppfessed the material facts from the Department and
hence the Show Cause Notice covering ihe period April-2012 & April-2013 issued
on 19.01.2016 is well within the extended period of 5 years as envisaged under
Rule 14 of the Cenvat Credit Rules, 2004 read with Section 11A(4) of the Central
Excise Act, 1944. Once the suppression is proved, the Appellant s liable for -
penaity as imposed vide the impugned order.

11.1 It is on record that the then Commissioner (Appeals) vide Order-In-Appeal
dated 01.05.2018 remanded the matter back to the Adjudicating Authority after
observing the discrepancies in the sample copy of the consignment sale note at
para 5.4.3 of the said Order-In-Appeal. The Commissioner (Appeals) also
directed the Appellant to co-operate with the Adjudicating Authority by
attending the personal hearing and providing the required document,s.' The
Adjudicating Authority vide impugned order recorded that out of 8 consignment
agent, the Appellant provided copies of documents and not original one, of only
one consignment agent viz. Yashodha Traders only despite sufficient time and
opportunity was given to them. It is on record that first personal hearing was
given to the Appellant by the Adjudicating Authority on 12.03.2020. Due to
request of the Appellant as well as Corona pandemic, the personal hearing was
re-fixed many times and lastly the same was done on 23.02.2022. Thus, a time
$pan of two years has been taken to complete the personal hearing. Even then,
the Appellant has not taken pain to produce the required original documents
pertaining to their consignment agents. This shows their motive to evade
payment of wrongly availed CENVAT credit by not following the directions in the
previous order of the Appellate Authority.

12.  In view of discussions and findings, | uphold the impugned order and
reject the appeal filed by the Appellant.

13, oftarmel GRIa B T arder 1 Fer Sie A & Roar T |

13.  The appeal filed by Appellant is disposed off as above.
/ Attested

b

Superintzndent (T wamr ﬁ'[)?( hiv Pratap Singh),

. o Prealgrawy () Commissioner (Appeals)
By R.P.A.D. Rajkot

To, dar #,

N Mfs Guru Ashish Ship Breakers, A% TN T IS, “UB Ferare
4 “UB Aggarwal House, 2291/2292-A- 313;" 22012292-A1, e ==
1, Hill Drive, Bhavnagar-364001 A, e 3,

MIIR-364001
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wiafefd ;-
1) FET WYFA, IR T4 JAT F U4 FeArd 3c0E Yoo, oI &7, IgHgEE

2) IGH, T VA FA AW W@ FA IR YF, WA - IgFAT,
I A AT Fdard &)

3) R IYFA, aF] UG FaO1 I W FAT 3G Yo, mamﬁmw
Frfardy ¥

4) Ve HYET, aF] TE WA F U FAE FoUG YFH, HITAIN AUSE-2 Y
HTERTF FHEE 4!
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