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made applicable to Service Tax under Section 83 of the Finance Act, 1994, an aneal,aga.mst this order shak "2
before the Tribunal on payment of 10% of the dut demanded where duty or duty and penalty are in dispute. =t
penality, where penalty u.l%rr?c is in dispute, provided the amount of pre-deposit payable would be subjeet i 2
ceiling of Rs, 10 Crores, .
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;lppeal No: V2/3/BVYR/2022
- ' : IrdYer mI_aw { ORDER-IN-APPEAL ::

The Superlntendent of P
olice, Amreli (hereinafter re
ARG L SR e i i -mcm:ém%W&M‘S&Mﬁaﬁwnmmdﬁigiﬁgwu'r:?a. as

“Appellant”) has filed Appeal No. V2/3/BVR/2022 against Order-in-Original No.

13/AC/STAX/DIW2014 -15 dated 24.12.2014 (hereinafter referred to as
‘impugned order’) passed by the Assistant Commissioner, Service Tax Division,
Bhavnagar (hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the Appellant was_enl_:,aged in
providing ‘Security Agency Service’ as defined under Section 65(105)(w) of the
Finance'Act, 1994 (hereinafter referred to as “the Act”) through offices under
his jurisdiction and was not registered with the Service Tax Department under
chapter V of the Act and Service Tax Rules, 1994 (hereinafter referred to as “the
Rules”) made thereunder. Letters dated 07.07.2011, 18.07.2011, 08.12.2011,
22.12.2011, 31.01.2012 and 21.03.2012 were issued to the Appellant by the
j_urisdictienal range superintendent to provide the details of the Security/ Escort
charges collected by the Appellant during the financial year 2006-07 to 2010-11

with a request to obtain the service tax registration as per the provisions of
Section 69 the Act read with Rule 4 of the Rutes. The Appellant neither provided
the details of Security/ Escort charges collected by them nor got registered with

the Service Tax Department.

2.1 In absence of data/information, an unquantified show cause notice
bearing No. V/15-08/ST/DIV/2012-13 dated 16.04.2012 was issued to the
Appellant demanding Service Tax and cess on the taxable service provided by
them during the period October- 2006 to March- 2012 under Section 73(1),
interest under Section 75 & penalties under Section 76, 77 ft 78 of the Act.

During the course of personal hearing held on 12.11.2013, Shri G. A. Joshi,

incharge ‘of the Appellant assured to submit the details of Security/Escort

charges collected by them for the purpose of quantifying the Service Tax liability

within 10 days. The'Appellant_ vide their letter dated 01.05.2014 provided the
details of Security/ Escort charges collected by them during the Financial year
2006-07 to 2011-12 and based on the sa_ld data, the Service Tax liability ef the
Appeltant was calculated at Rs. 2,12,777/-. A corrigendum to show cause notice
was issued vide F. No. V/15-8/ST/DIB/2012-13 dated 16.05. 2014, wherein
Service Tax amounting to Rs. 2,12,777/- on the taxable value of Rs. 20,65,793/-
was quantified and demanded for the perlod from October-2006 to March- 2012

2.2 The ad]udicatlng authorlty vide the impugned order confirmed Service

Tax demand of Rs. 2,12,777/- under Section 73(2) along with interest under
Section 75 of the Act and imposed penalty of Rs. 2,12,777/- under Section 78 of
the Act and Rs. 10,000/~ or Rs. 200/- for every day whichever is higher under

Section 77 of the Act. : ﬂ/
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! Appeal No: V2/3/BVR/722
3. Being aggrieved, the Appellant has preferred the present appeal -n

08.02.2022 on various grounds as under:

(a) They had not any malafide fntention not to follcw the procedure as nat
forth with regard to deciding a quasi judicial procedure raised by Show Cause
Notice dated 16.04.2012. They are government concerned department working
under the Police Department constituted under Constitution of  India. The
services provide by them were only and only in the interest of the welfare of the
people residing within Gujarat. The government has alsoc awarded such
discharging services separatelty to safe guard private prosperitie; either own by
the State Governmeht, Nationalized Bank, P&7T Department and sometime wt]
known private concern unit to avoid any attempt to theft, damage e.:.
Whatever the amount collected from the users, no such extra-amount is requir=d
to be collected either from the users or not required to be paid by them.

(b) They are not falling under purview of activity relating fo Indust. /,
commerce or any other business professibn but are potice staff to implement l:w
and order by following statutory orders/instructions issued by the higher
authorities which includes deployment of police staff for safe guarding the
properties owned by govemrneht and/or private parties etc. For providing i::e
services to the users, they charge fees as specified by the Government and
credited to the Government account. Their services are linked up in the natu.e
of government duties. There is no concept of commercial service/ busineszes
and hence the issue raised by the Department is not free from any doubt for le vy
of such Service Tax.

(c)  They had apptied for SVLDRS, 2019 and an amount of Rs. 85,110.50 v.as
required to be paid on or before 31.03.2020 but due to Corona-19 pandem::,
they could not deposit the same. They have no intention of not to pay up tie
determined amount under the SVLDRS but the same was not depomted due o
the genuine reasons which were not under the:r controt. They placed reliance in
the case of Honest Facility Vs. Union of India reported as 2021 (52) G.S.T.L. 7

(Bom ) which is squarety applicabte to the facts of the present case.

4. The personal hearing in the matter was held on 29.11.2022. Shri N. ¥
- Maru, Shri U. H. Qureshi, Consultants and Shri . S. Sarvaiya, Sr. 'Clerk of tne
Appellant appeared for personal hearing and reiterated the submissions made ‘n
the appeal. They submitted that though the service of security was prov_idr-:.d
under sovereign function, they had applied for SVLDRS scheme to put an end 1o
the dispute. However, due to COVID pandemic they could not déposit the t=x
determined within the stipulated time. He submitted that the Appellant is
willing to deposit the determined tax and requested to permit the same.
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5 | | | Appeal No: V2/3/BVR/2022
. | find that the Appellant has contested the impugned order on merits.

Thf:gihave also stated that they could not deposit the amount determlned under
"Which were na “ur

| find that Government vide THE TAXATION AND OTHER LAWS

(RELAXATION OF CERTAIN PROVISIONS) ORDINANCE, 2020 dated 31.03.2020 has

extended the due date for payment upto 30.06.2020. However, Hon’ble Apex

Court vide order dated 10.01.2022 in Miscellaneous Application No. 21 of 2022,
has ordered that:

control.

“l. The order dated 23.03.2020 is restored and in continuation of the
subsequent orders dated 08.03.2021, 27.04.2021 and 23.09.2021, it is
directed that the period from '15.03.2020 till 28.02.2022 shall stand
excluded for the purposes of limitation as may be prescribed under any

general or special laws in respect of all judicial or quasijudicial
proceedings.

IV. it is further clarified that the period from 15.03.2020 till 28.02.2022
shatt also stand excluded in computing the periods prescribed under
Sections 23 (4) and 29A of the Arbitration and Conciliation Act, 1996,
Section 1ZA of the Commercial Courts Act, 2015 and provisos (b) and (c)
of Section 138 of the Negotiable Instruments Act, 1881 and any other
laws, which prescribe period(s) of limitation for instituting proceedings,
outer timits (within which the court or tribunal can condone delay) and
termination of proceedings.”

Thus, the dead-line fo_l"payment was extended upto 28.02.2022 and Appeilant
could have been deposited the same upto 28.02.2022, instead of filing of

bresent appeal on 08.02.2022. However, the same was not done by them. Thus,
their plea that they could not deposit the amount determined under SVLDRS due

" to reasons beyond their-control is unacceptable.

6. | find that the impugned order was issued on 24.12.2014 by the
adjudicating authority. As per appeal memorandum, the date of communication
of the 1mpugned order has not been mentioned by the Appellant. The Appellant
in the statement of facts of the Appeal memorandum stated that the impugned
order was received by them on 15.01.2015. (Para 7). The Appellant has also filed

application for condonation of delay by stating that the period was lapsed in

.collecting the statistical data for taking appropriate action and taking permission

from higher authority of the Police Depértment. The Appellant stated that they
also fited SVLDRS-Form No. 1 and Acknowledgement receipt bearing No.
1D3012190015843 dated 30.12.2019 to avail the benefit of the scheme. The

mandate form was generated under the Scheme for due payment of Rs..

85,110.50 which was required to be paid by the Appellant on or before

- 31.03.2020 which they failed to pay. They could have made payment during

extended period upto 28.02.2022, as per order of the Hon’ble Supreme Court, on
Account of COVID pandem\c However, the Appellant failed to do so despite

: dpeated opportunities of extension during COVID. It is pertinent to note here
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: Appeal No; V2/3/BVR/2122

that this authority is not empowered to decide any dispute arising out tl.e
SVLDRS, 2019, hence, no findings can be recorded in this regard at this junctur:.

6.1 The Appellant was required to file appeal under Section 85 of the Finan 2
Act, 1994 within 2 months from the receipt of the impugned order i.e. on -r
before 15.03.2015, as stipulated under Section 85(3A) of the Act. However, ti:2
Appellant has filed Appeal on 08:02.2022, i.e. after almost 6 years and !
months from due date. As per proviso to Section 85(3A) ibid, this appella:e
authority has powers to condone delay of one month in filing of appeal, over.ard
above two months mentioned above, if sufficient cause is shown. | find that

there is a delay of 6 years 11 months in filing the appeat over and above tfe

normal period of 2 months. Thus, appeal filed beyond the time limit prescrib:d
under Section 85 ibid cannot be entertained. '

7. This appellate authority is a creature of the Statute and has to act as p.-r
the provisions contained in the Fin_a;nce Act, 1994, This appellate authority h:is
no powers to extend deadlines provided under SVLDRS and therefore, cannot
cbndone delay in filing of Appeal beyond the period permissible under t-e
Finance Act, 1994. When the legislature has intended the appellate authority o

entertain the appeal by condoning further delay of only one 'month, this

appellate authority cannot go beyond the power vested by the legislature. iy

views are supported by the following case laws:

(i) The Hon’ble Supreme Court in the case of Singh Entefhri?es
reported as 2008 (221) E.L.T. 163 (5.C.) has held as under:

“8. ...The praviso to sub-section (1) of Section 35 makes the position crysta.
clear that the appellate authority has no power to allow the appeal to be presente’:
beyond the period of 30 days. The language used makes the position clear that the:
legislature intended the appellate anthority to entertain the appeal by condonin
delay only upto 30 days after the expiry of 60 days which is the nofmal period for
preferring appeal. Therefore, there is cbmplete exclusion of Section 5 of ‘the
Limitation Act. The Commissioner and the High Court were therefore justified ir:

holding that there was no power to condone the delay afier the expiry of 30 day:
period. '

(i1 In the case of Makjai Laboratories Pvt Ltd reported as 2011 (274:
E.L.T. 48 (Bom.), the Hon’ble Bombay High Court held that the
Commissioner (Appeals) cannot condone delay'beyqnd further period of
30 days from initial period of 60 days and that provisions of Limitatior

Act, 1963 is not applicable in such cases as Commissioner {Appeals) is not
a Court. -
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(iii) The Hon’ble High Court of Delhi in the case of Delta Impex
reported as 2004 (173) E.L.T. 449 (Del) held that the Appellate authorlty

ation even in a Jsuitable
further period of more than thirty days.

8. | find that the provisions of Section 85 of the Finance Act, 1994 are pari
materia with the provisions of Section 35 of the Central Excise Act, 1944 and

hence, the above judgements would be squarely applicable to the present
appeal also.

9. By respectfully following the above judgements, | hold that this appetlate
authority cannot condone delay beycind further period of one month as
prescribed under proviso to Sec.tion 85(3A) of the Act. Thus, the appeal filed by
the Appellant is required to be dismissed on the grounds of limitation. Even if
the appeal was to be admitted, this aluthority is not empowered to extend time
limit under SYLDRS, as requested by the Appellant. |, accordingly, dismiss the
appeat.

10, arfteral g ad T ordter 1 RGERT SE i & R o ® |

10.  The appeal filed by Appellant is disposed off as above.
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