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Arising out of above mentioned OIC issued by Additional/Joint/Deputy/Assistant Commissioner,
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: &; persen aggneved by this Order-in-Appeal may ﬁle an appeal to the appropriate authority in the following
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Und B
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The specxal bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delii in all matters relating to classification and valuation.
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The appeal under sub section {1} of Section 86 of the Fmanc Act, 1994 to the A ellate Tnbunal Shall be filed
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prescribed under Rule 9 {2) & 9( A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of urder
of Commissioner Central Excise or Commissioner, Central Excise {Appeals}\ tone of which shall be a certiiied
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. - _
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1094, an appeal against this order shull lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty,;ﬁhcre Enalty al)t;rrl:e is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,
& Under Central Excise and Service Tax, “Duty Demanded"® shall include :
i) amount determined under Section 11 D;
i1 amount of erronecus Cenvat Credit taken; .
i) amount payable under Rule 6 of the Cenvat Credit Rules o
- provided further that &e provisions of this Section shall not ?ﬁplg_ to the stay agphcauon and apreals
pending before any appellate authority prior to the commencement of the Finance (No 2} Act, 2014.
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Appeal No: ¥2/64/BVR/2022

:: IS & / ORDER-IN-APPEAL ::
. Ralubhal Masaribhai_ L

AL AN

Bhavnagar

(heremafter referred to as “Appellant”) has flled the.presenmt Appeal agamst

Order-m-Or'lglnal No. 139/AC/HG/BVR-2/21-22 dated 17.03.2022 (hereinafter
referred to as ‘impugned order’} passed by the Assistant Commissioner, Central
GST, Divis:on-z Bhavnagar (hereinafter referred to as adjudicating authority’).

2. '. The facts of the case, in. brief are that the Income.....'lf‘ax' Department- '
shared. the third party information/ data based on Income Tax Returns/ 26AS for
the Financial year 2015-16 & 2016-17 of the Appellant. Letters dated 13.08.2020
& 03.09.2020 were issued by the Jurisdictional Range Superintendent requesting
the Appellanj: to provide information/documents for the Financial year 2015-16.

The said.letters were also sent on email of the Appellant. However, no reply was
received from the Appellant.

3 In absence of data/ information, a show cause notice dated 28.09.2020
was issued to the Appellant, demanding Service Tax and cess to the tune of Rs.
7,62,575/- under Section 73(1) of the Finance Act, 1994 (hereinéfter referred to
as ‘t_he Act’) alongwith interest under Section 75 of the Act. it was also proposed
to impose penalties under Section 77(1)(a), 78, 77(2) and 77(1)(c) of the Act
upon the Appellant.

4, The adjudicating authority vide the impugned order confirmed Service
Tax demand of Rs. 7,62,575/- under Section 73(1) along with interest under
Section 75 of the Act, imposed penalty of Rs. 7,62,575/- under Section 78 of the
Act, imposed penalty of Rs. 5,000/- each under Section 77(1)(a), 77(2) and
77(1)(c) of the Act. '

5. Being aggrieved, the Appellant has preferred the present appeal on
~ various grounds that they are engaged in transportation of various kinds of goods
by utilizing owned trucks having registration No. GJO4X8030, GJO4AT5022,
- GJ04X5022. They provide their trucks to end users and they are not issuing
consignment note. They engaged in providing transportation of goods from one
place to another place on as and when required basis. They do not having any
transport company. The transportation services provided individually is not
under the purview of .Service Tax under Section 66D (p)(i). That they never
suppressed fact and circumstance to evade Service Tax wrongly and without any
authority of law. They rely on decision of Hon’ble CESTAT Bangalore in the case
of CCE Vs Kanaka Durga Agro Oil Products (P) Ltd. - 2009 (3) TMI 130 and

requested to set aside the impugned order.

6. The matter was posted for hearing on 20.10.2022, 03.11.2022 and on
TaN1.2022. The Appellant vide their letter dated 29.11.2022 submitted though
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_ 4 Appeal No: V2/64/BVR/2022
email stated that they cannot attend the personal haring due to out of station
and requested to waive the personal hearing and decide the matter on the basis

of their submission.

7. I have carefully gone through the case records, impugned order and
appeal memorandum filed by the Appellant. | find that the issue to be decided
in the case on hand is whether the activity carried out by the appellant is liable

to Service Tax or otherwise.

8. | find that Show Cause Notice had been issued without verifying any data
or nature of services provided by the Appellant as he did not provide the
documents/ information requested by the jurisdictional Range Superintendent.
The same had been issued only on the basis of data received from the Income
Tax department and the Adjuc_lica_fing Authority has confirmed the demand of
Service Tax vide impugned order. '

9. | find that the main issue that is to be decided in the instant case is
whether the services provided by the Appellant is taxable under Service Tax or
otherwise. On going through the impugned order, it has been held by the.
Adjudicating Authority that the services provided by the Appellant is a taxable
service in absence of information/ documents which were neither submitted by
the Appellant nor they had filed any defense submission and not appeared for
personal hearing also. The Appellant on the other hand stated that he was
engaged in transportation of various kinds of goods by utilizing owned trucks
having registration No. GJ04X8030, GJO4AT5022 AND GJ4X5022 and was a
individual truck operator. He further stated that the services provided by him
are falling under purview of negative list as defined under Section bbD(p)(i)(A).
10.  Now, it is to be decided whether activity carried out by the Appellant is
covered under negative list and as to whethef the amount received for providing
the services is taxable, or otherwise. |

11.  On perusal of the copy of Form 26AS and the copy of balance sheet for
the year 2015-16 & 2016-17 submitted by the Appellant, it is found that he has
earned transportation income by providing his t'rucks to the customers. The
Appellant vide his letter dated 29.11.2022, submitted through email, stated that
being individual truck owner, he has not issued any consignment notes or bills
etc. and transportation activity was carried out on oral understanding with his
customers. He further stated that due to non-issuance of consignment notes/
bills, there is vast difference in income shown in Form 26AS and income shown in
Profit & Loss account.

12. | find that the Appellant had not submitted the relevant documents/ data
to the Adjudicating Authority and also not attended the personal hearing before
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him. At the appeal stage also he has requested to decide the case on the basis of

grounds of appeals | find that the facts stated in the appeal were not avallable

Appellant had not availed the opportunity of natural justice extended to him by
the Adjudicating Authority and has come in appeal with new facts. Therefore, |
am of considered view that the case should be remanded back to the
Adjudicating Authority, who shalt call for all the retevant documents and decide
the matter in de novo by passing speaking order. The Appellant is also directed
to provide required information as and when called upon by the adjudicating
authority. Needless to mention that Order in de novo proceeding shall be passed
by adhering to the principles of natural justice.

13. | set aside the impugned order and dispose of the appeal by way of
remand to the adjudicating authority as discussed above.

14, el gRIad B S o &1 FuerT SR adid 3 frar & |

. 14.  The appeal filed by Appellant is disposed off as above.
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