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/ ORDER-IN-APPEAL ::
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(hereinafter referred to as “Appellant”) has filed the present Ap_peéi against

Order-in-Original No. BHV-EXCUS-000-JC-PK-024-2021-22 dated 30.03.2022
(hereinafter referred to as ‘impugned order’) passed by the Joint Commissioner,
Central GST, Bhavnagar (hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the Income Tax Department
provided data/ details of various persons, who declared in their Income Tax
Returns for financial yean; 2015-16 to have earned income by providing services
classified under various service sectors. The Income Tax Department also
provided data of Form 26AS showing details of total amount paid/ credited
under Section 194C, 194H, 1941 & 194J of the Income Tax Act, 1961 in respect of
various persons which depicted that such persons had earned income from
providing services. The said data also contained the details of the Appellant who
had not fited S.T.-3 returns. The jurisdictional Superintendent issued letter
dated 09.09.2020 and email calling for the information/ documents for the
financial year 2015-16. Since no reply/ response was given by them, the Service
Tax was détgrmined on the basis of data/ details provided by the Income Tax
department. '

3. The above investigation culminated into Show Cause Notice dated
29.12.2020 proposing to demand Service Tax of Rs. 50,39,184/- including all cess

- under Section 73(1) of the erstwhile Finance Act, 1994 (hereinafter referred to

as ‘the Act’) by invoking extended period alongwith interest under Section 75 of
the Act from the Appellant. It was also proposed to impose penalty under
Section 77(2), 77 (1)(c) and Section 78 of the Act. '

4. The adjudicating authority vide the impugned order confirmed Service

" Tax demand of Rs. 50,39,184/- under Section 73(1) by invoking extended period

of 5 years along with interest under Section 75 of the Act. The adjudicating
authority imposed penalties of Rs. 10,000/- each under Section 77(2) and Section
77 (1)(c) of the Act. The'penalty of Rs. 50,39,184/- was also imposed upon the
Appellant under Section 78 of the Act.

5. Being aggrieved, the Appellant has preferred the present appgal on

various grounds as stated below:

()  The Show Cause Notice and impugned order has been issued without
investigation and only based on the data provided by income tax department as

~aer TDS and Income Tax return is not sustainable in law as no investigation and

Nt to know whether the said amount is towards providing service or if there

Ay~
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g Tax:is payable or otherwise on such servicegifeni
B £ 158 fiofices WItHGUE any verification and HSticae
to be given due to ITR-TDS and Service Tax amounts are distinct. They placed
reliance on Ravindra Pratah Thareja Vs. ITO reported as TS-657-ITAT-2015(JAB),
Court on its own motion Vs. CIT (2013) 352 ITR 273, CCE Vs. Mayfair Resorts
(2011) 22 STR 263 and Synergy Audio Visual Workshop P. Ltd. Vs, ?ommissioner
of S. T. Bangalore 2008 (10) STR 578, Amrish Rameshchandra Shah Vs. UQI and
Others - 2021-TIOL-583-HC-MUM-ST. They also relied upon CBIC instruction dated
26.10.2021 and Order-In-Appeal No. BHV-EXCUS-000-APP-022-2021-22 dated
31.03.2022 issued by the then Commissioner (Appeals), Rajkot. They further
stated that Hon’ble CESTAT Kolkata in the case of M/s. Luit Developers Pvt. Ltd.
Vs. Commissioner of CGST & C.Ex., Dibrugarh reported in 2022-TIOL-180-CESTAT-
KOL.

(ii)  The adjudicating authority has issued the order on the basis of facts and
‘his own interpretations which were not a part of the Show Cause Notice as there
was no specific charge for any particular service or any ground which has been
mentioned in the impugned order. The impugned order has been issued not on
the basis of any material evidence available on records or any investigation but
just negating the submissions made by them. The Adjudicating Authority ignored
the instructions issued by the Boafd and mentioned such facts and taken such
grounds which was never a part of the Show Cause Notice. There ‘is an
established principle that the facts and allegatfons which have not been
mentioned in the Show Cause Notice, should not be a part of Order-In-Original.
The impugned order has travelled beyond the scope of Show Cause Notice and
they rely on Huhtamaki PPL Ltd. Vs. C.Ex. & S.T., Surat-l reported in 2021(50)
GSTL 309 (Tri.-Ahmd.), R. Ramadas vs. Joint Commissioner of C.Ex., Puducherry-
2021 {44) GSTL 258 (Mad.), Mackintosh Burn Ltd. Vs. Commissioner of Service
Tax, Kotkata-2020 (35) GSTL 409 (Tri.-Kolkata), Swapne Nagari Holiday Resort
Vs. Commissioner of C.Ex. Raigad-2019 (21) GSTL 559 (Tri.-Mumbai), ST
Electricals Pvt. Ltd. Vs. Commissioner of Central Excise, Pune-1-2019 (20) GSTL
273 (Tri.-Mumbai), Ajanta Manufacturing Ltd. Vs. Commissioner -of Customs,
Kandla-2019 (369) ELT 1067 (Tri.-Ahmd.).

(i}  They are owner of different trucks and are providing trucks on hire basis
to different persons who are providing services as “Goods Transport Agents” and
as such the income received by them is exempted from payment of Service Tax.
Jhe Adjudicating 'A_uthorit_y -has also acknowledged these facts but had

W - '  Page 4 0f 10
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They had provided all the details evidencing ownership of the trucks, cop1es of

service’ but failed to appreciate that the services are exempted vide entry No.
22(b) of Notification No.. 25/201 Z-Service Tax dated 20.06.2012. They relied on
Order-in-Appeal No. BHV-EXCUS-000-APP-022-2021-22 dated 31.03.2022 issued
by the then Commissioner {(Appeals), Rajkot.

(iv) ‘The value arrived for demand of Service Tax by resorting to Section 72 of
the Act is in gross violation of the mandate and procedures mentioned in Section
72. They relied on judgment of Principal Commissioner, S.T. Delhi-I Vs. Creative

Travel Pvt. Ltd. - 2016 (45) STR 33 (Del.) Carlsberg India Pvt. Ltd. Vs.

Commissioner of Serviee Tax, Dethi - 2016 (42) STR 35 (Tri.-Del.), Coca Cola (i)
Pvt. Ltd. Vs. Commissioner of Service Tax, Dethi-2015 (40) STR 547 (Tri.-Del.),
N.B.C. Corporation Ltd. Vs. Commissioner of Service Tax-2014 (33) STR 113

- (Del.).

(v) The charge of non disclosure of true and correct details is baseless and
extended period cannot be invoked. They placed reliance in the case of Oriental
Insurance Company Ltd. Vs. Commissioner, LTU, New Delhi-2021-TIOL-307-

. CESTAT-DEL, Blackstone Polymers Vs. Commissioner of Central Excise, Jaipur-Il -

2014 (301) ELT 657 (Tri.-Del.), Kirloskar Oil Engines Ltd. Vs. Commissioner of
Central Excise, Nasik- 2014 (178) ELT 998 (Tri.-Mumbai), Hindalco Industries Ltd.
Vs. Commissioner of C.Ex., Allahabad-2003 (161) ELT 346 (Tri.-Del.), Circular No.
1053/02/2017-CX, F.No. 96/ 1/2017-CX. dated 10.03.2017.

(vi} No penalty imposable under Section 77(1) and 78 of the Act and they
relied on judgment in the case of Tamilnadu Housing Board Vs. Collector of
Central Excise, Madras as reported at 1994 (74) ELT 9 (SC), Commissioner of

-C.Ex., Mysore Vs. Town Hall Committee, Mysore City Corporation-\2011 (24) STR

172 (Kar.), BSNL Vs, Coinmissioner of Service Tax, Bangalore - 2008 (9) STR 499
(Tri.-Bang.), Commissioner of C.Ex., Ludhiana Vs. Instant Credit-2010 (17) STR
397 (Tri.-Del.) '

6. pérsonal hearing in the matter was held on 29.11.2022. Shri R. C. Prasad,
consultant appeared for personal hearing and handed over written submissions.
He reiterated the contents thereof _and' the submissions made in the appeal. He
submitted that the impugned order was passed without according mandatory
pre-Show Cause Notice consultations. The Adjudicating Authority has passed the
order 'denying claim of the Appellant of renting of trucks to GTA stating lack of
documentary evidence. However, the Appellant has submitted LR for the parties'
entioned in Form 26AS, which proves their credentials as GTA. Therefore, the
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Appellant is eligible for exemption from Service Tax. In view of this, he

. requested to set aside Order-In-Original and atlow the appeal.

6.1 In written submission produced at the time of personal hearing, the
Appellant contested that they are providing trucks on hire basis to different
persons who are providing services as ‘goods transport agents’ and as such the
income received by them is exempted from payment of Service Tax. These facts
were submitted to the Adjudicatirig Authority and he acknowledge the same at
para 3.8 of the impugned order but not granted the benefit by stating reason of
non submission of documentary proof. They have submitted sample copies of
LR/CN of the GTA to whom they have provided truck on rent basis. They further
stated that their service is exempted by way of entry No. 22(b) of Notification
No. 25/2012-Service Tax dated 20.06.2012. The appellant further stated that the
mandatory process of holding pre-notice consultation was not followed before
issue of the Show Cause Notice and they rely on Amadeus India Pvt. Ltd. Vs. Pr.
Commissioner, Central Excise, Service Tax and Central Tax Commissionerate-
2019-TIOL-1027-HC-DEL-ST, Back Office IT Solutions Pvt. Ltd. Vs. UOI and others-
2021-TIOL-867-HC-DEL-ST, Dharamshil Agencies Vs. UOI - 2021-TIOL-1563-HC-
AHM-ST,

7. | have carefully gone through the case records, impugned order, appeal
memorandum and written submission filed during the course of personal hearing
by the Appellant. The issue to be decided in the case on hand is that whether
the Appellant is liable to pay service tax on activity carried out by them or not.

9. | find that the Adjudicating Authority found that the activity of the
Appellant is covered under Section 658(44) of the Act as well as under clause (f)
of Section 66(E) of the Act and held that the Appellant was liable to pay service
tax on transfer of goods by way of hiring, leasing, licensing or in any. such
manner without transfer of right to use such goods. | find that the subject issue
was clarified by the Board vide Circular No. 198/08/2016-Service Tax dated
17.08.2016 which is re-produced below for reference:

Subject: Service tax liability in case of hiring of goods without the transfer of the right
to use goods

In terms of sub-clause {d) of clause (29 A) of Article 366 of the Constitution of India,
the transfer of the right to use any goods for any purpose (whether or not for a
specified period) for cash, deferred payment or other valuable consideration is deemed
to be a sale of those goods by the person making the transfer, delivery or supply and a
purchase of those goods by the person to whom such transfer, delivery or supply is
made. It follows that such transactions will be liable for Sales Tax/Value Added Tax. In
terms of section 66E(f) of the Finance Act, 1994, transfer of goods by way of hiring,
leasing, licensing or in any such manner without transfer of right to use such goods is a

“declared service” and hence liable to service tax. In this regard some representatiaons

have been received.

The matter has been examined. | am directed to draw your attention to the fact
at in any given case involving hiring, leasing or licensing of goods, it is essential to
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determine whether, in terms of the contract, there is a transfer of the right to use the
goods. Further, the Supreme Court in the case of Bharat Sanchar Nigam Limited vs
. India, rerte in 2006(2) STR 161 SC

a. There must be goods available for delivery;
. b: There must be a consensus ad idem as to the identity of the goods;

¢. The transferee should have a legal right to use the goods — consequently all legal
consequences of such use, including any permissions or licenses required therefor
should be available to the transferee;

d. For the period during which the transferee has such legal right, it has to be to the
exclusion to the transferor this is the necessary concomitant of the plain language of
the statute — viz. a “transfer of the right” to use and not merely a licence to use the
goods; |

e. Having transferred the right to use the goods during the period for which it is to be
transferred, the owner cannot again transfer the same right to others.

3.1 This criteria must invariably be followed and applied to cases involving hiring,
leasing or licensing of goods. The terms of the contract must be studied carefully vis-
a- vis the criteria laid down by the Supreme Court in order to determine whether
service tax liability will arise in a given case. it is not possible to either give an
exhaustive list of illustrations or judgements on this issue. Cases decided under the
~ Sales Tax /VAT legislations have to be considered against the background of those
particular legislative provisions and terms of contract in that case.

3.2 The following case law may also be referred to. These should not be applied
mechanically but their applicability to the facts of a given case, the terms of the
contract in the given case and the criteria laid down by the Supreme Court should be
examined carefully.

3.2.1. Commissioner VAT vs Intemationat Travel House Ltd — Dethi High Court
Jjudgement dated 8-9-2009in ST Appeal 10/2009.

3.2.2 Rashtriya Ispat Nigam Limited vs Commercial Tax Officer reported in 1990(77)
STC 182 and State of Andhra Pradesh vs Rashtriya Ispat Nigam Limited reported in 2002
(126) STC 114

3.2.3. State Bank of India vs State of Andhra Pradesh reported in 1988 (70) STC 215 A.P
3.2.4 Ahuja Goods Agency vs State of Uttar Pradesh reported in 1997 {106} STC 540

3.2.5 Lakshmi AV Inc vs Assistant Commercial Tax Ofﬂcer reported in 2001(124) STC 426
Karnataka

3.2.6 G. S. Lamba and Sons vs State of Andhra Pradesh reported in 201 5(324) ELT 316
AP : .

4.1 There will also be cases involving either a financial lease or an operating lease. The
former generally Involves a transfer of the asset and also the risks and rewards
incident to the ownership of that asset. This transfer of the risks and rewards is also
recognised in accounting standards. it is generally for a long term period which covers
the major portion of the life of the asset and at the end of the lease period, usually
the lessee has an option to purchase the asset. The lessee bears the cost of repairs and
maintenance and risk of obsolescence aiso rests with him. In contrast, an operating
lease does not involve the transfer of the risks and rewards associated with that asset
to the lessee. It is for a short term period and gt the end of the lease period the lessee
does not have an option to purchase the asset. The cost of repairs, maintenance and
obsolescence rests with the lessor.

4.2. Similarly in the dircraft industry there are “dry leases” and “wet leases”.
Generally speaking, “wet Ieases”_may involve short term provision of an aircraft along
with crew, maintenance and insurance while the lessee bears other operating

expenses. In contrast, a “dry lease” is for a relatively longer term and involves the

provision of an aircraft only without crew.

4.3 The above two situations have been elaborated only to explain and emphasize the
erse nature of such transactions. There can be variations and in some cases, a

)
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5. In all these cases, no a priori generalisations or assumptions about service tax
tiability should be made and the terms of the contract should be examined carefully, -

"against the backdrep of the criteria laid down by the Supreme Court in the Bharat
~ Sanchar Nigam Limited case as well as other judicial pronouncements.

9.1 The para 4.1 of the above mentioned Circular also speaks about the type
of lease and it should be recognized in the books of account, anél the lessee -
bears the cost of repairs and maintenance and risk of obsolescence also rests
with him. | find that lower Adjudicating Authority has not discussed or
elaborated reasoning for arriving at the conclusion that the activity carried out
by the Appellant falls under the scope of Section 66E(f) of the Act as directed in
the circular. On perusal of the impugned order, | find that the lower
Adjudicating Authority has not tested the ingredients narrated by the Board in
above mentioned Circular to prove the taxability of the services carried out by
the Appellant. |

9.2  On the contrary, on perusal of the records, | find that as per the Tax Audit .
Report Part-B of form No. 3CD submitted by the Appellant, their nature of
business or profession is Transporter. It is also mentioned in the books of
account that the Appellant has borne the expenses viz. diesel expenses,
insurance expenses, repairs and maintenance expenses, road tax, salary
expenses etc. Further, | find from the documents submitted by the appellant
that during the relevant period, the Appellant had never made any agreement /
contract with the recipient of the services to use the goods without'transfer of
its right. Instead, they had supplied the said trucks for transportation of goods to

~ Goods Transport Agencies in which the position and control always lies with the

Appellant. Further, on verification of LR/CN submitted by the Appellant, it

- appears that they charged the freight per trip from their customers.

9.3 In view of the above, it is clear that the Appellant is engaged in providing
trucks on hire basis to different goods transport agencies and hence, the
conclusion drawn by theé Adjudicating Authority that the services provided by the
Appellant is transfer of goods by way of hiring, ieasing, licensing or in any such
manner without transfer of right to use such goods under clause ‘(f) of Section
66(E) of the Act (i.e. declared services) is devoid of any basis.

10. The Appellant produced lorry receipts/ consignment notes issued by the
Goods Transport Agencies to whom they have provided their trucks on hire basis.
On verification of the said LR/CN, it is found that there is mention of name of
consignee and consignor, truck number of truck owned by the Appellant. Name
of truck owner and driverl is shown as “RAJDEBHAI L DER” in some of LR/CN. All

- these material faots prove that the ‘Appellant was- engaged in providing their

trucks on hire bagdis to the' Goods Transport Agencies.

Now coming to the taxability under Goods Transport Agency services, the
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same is defined under clause 26 of Section 65B of the Act as under:

relation to transport of goods by road and issues consrgnment note, by
whatever name called;

11.1  On verification of documents viz. books of accounts, profit & loss
accounts and copies of LR/CN issued by the Goods Transport Agency, it is amply
clear that the services provided by them is transport of goods other than a
Goods fransportation Agency as they have not issued consignment notes. The
Appellant has submitted copies of LR/CN issued by Goods Transport Agencies
wherein the name of the Appetlant, his truck number, name of consignor and
consignee is mentioned. Therefore, it is amply clear that the Appellant is an
individual truck owner who has provided their trucks on hire basis to Goods
Transport Agencies.

12. it is the contention of the Appellant that their services are covered under
entry No. 22(b) of Notification No. 25/2012-Service Tax dated 20.06.2012. The
same is re-produced below for sake of reference:

“22. Services by way of giving on hire -

(a) to a state transport undertaking, a motor vehicle meant to carry more than
twelve passengers; or

(b) to a goods transport agency, a means of transportation of goods;”

On plain reading of the above provisions of Notification No. 25/2012, |
find force in the contention of the Appellant that their services are exempted by
way of entry No. 22(b) of the Notification No. 25/2012-Service Tax dated
20.06.2012 in the backdrop of findings recorded in para No.9, 10 and 11 which
clearly establish that the 'Appeilant has provided their trucks on hire basis to the
various Goods Transport Agencies.

13.  In view of discussions and finding, | set aside the impugned order and
allow the appeal filed by the Appellant.

14, Ifiasal gRI g9 .31 T8 srfte =1 fver SR R’id S frar i €

14, The apg:a; filed_ tgéppellant is disposed off as above.

. \&”9}” ' /@;m l"‘"'_\"\/

Superintendent ,
Central GST (Appeals) (forr ware TAE)/(Shiv Pratap Singh),
Rajkot g (Irdir)/Commissioner (Appeals)
By R.P.A.D. - -
TO, wﬁ'

M/s. Rajdebhai Lakhmanbhai Der

Q1, at Hindorna, Near: Paramount #m “E_" '3"5 xR, o,
|, Rajula, Dist.: Amreli-365560 | 2Rom, AT g & IS,
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