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Appeal No: V2/93BYR/2022

M/s, Sachdeva Steel Products, Bhavnagar (hereinafter referred to as ‘the
Appellant’} has filed present Appeal No. V2/93/BVR/2022 against the Order-in-
Original No. R-23/2021-22 dated 31.03.2022 (herein after referred to “the
impugned order”) passed by the Assistant Commissioner, Central GST Division,
Bhavnagar-| (hereinafter referred to as ‘the adjudlcatmg authority’).

2. The facts of the case, in brief, are that the Appellant filed a refund claim
of interest in pursuance to Hon’ble ngh Court of Gujarat common oral judgment
dated 27.08.2014 in Tax Appeal No. 56 to 74 of 2005. Against Order-In-Original
No. 65 to 88/BVR/JC/2005 dated 30.12.2005, the Appellant deposited 50% of the
demand amount to the tune of Rs. 3,62,850/- by debiting the CENVAT Credit
account dated 09.01.2007 in pursuance o'f Honble CESTAT stay Order dated
14.11.2006. Further, the Department adjusted/appropriated the remaining Rs.
3,62,850/- vide Refund Order No. 209/Refund/15-16 dated 28.07.2015. The
refund of Rs. 7,25,700/- was sanctioned vide refund order No. R-20/2021-22 dated
03.02.2022 to the Appellant. The Adjudicating Authority vide impugned order
sanctioned the refund of Rs. 1,42,078/- on pre-deposit made on or efter
06.08.2014 in view of provisions inserted vide Section 35FF of the Central Excise
Act, 1944 and rejected the claim of refund for the pre-deposit made before
06.08.2014. |

3. Béing aggrieved by the impugned order not allowing the interest for the
period prior to 06.08.2014 on pre-deposit amount, the Appellant preferred the
present appeal contending, inter-alr'a, as under:

(i) The Adjudicating Authority while ‘passing the impugned order has |
completely ignored the provisions of Section 35FF of the Act and Board
Circular No. 984/08/2014-CX dated 16.09.2014 and has not recorded any
reason for not sanctioning the interest on the refund amount.

(ii)  Deposit made prior to the commencement of Finance (No.2) Act, 2014 i.e.
. 06.08.2014 shall continue to be governed by the erstwhile provisions of
Section 35FT" of the Act. As per Section 35FF, whatever deposit was made

shall be considered as pre-deposit. Further Section 35FF does not
discriminate to deposit made prior to enactment of Section 35FF.
Therefore, any refund of pre-deposit shall be governed by Section 35FF of

the Act which stipulates that if the refund is not granted within three

" months from the date of communication of the order by the Appellate
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Appeal No: V2/938VR/2022

Authority, unless the order is stayed by higher forum the department is |
~under obligation to pay the interest from three mpnths of the .

communication of the order.

(iti) They are entitled to get refund of interest as the refund of pre-deposit
amount of Rs. 3,62,850/- which was deposited on 09.01.2007. They are
entitied for refund of interest from 16.12.2021 to 05.05.2022 as provided
under Section 35FF of the Act. '

(iv) They the rely on_CBEC_Circular No. 802/35-2004-CX dated 98.12.2004 and
 decision of Hon’ble High Court of Calcutta in the case of Madura Coats Ltd.
reported in 2012 (285) ELT 188 (Cal.) and 2014 (301) ELT 161 (5.C.).

4, Personal heanng in the matter was held on 30.11.2022. Shri Sarju Mehta
appeared for personal hearing in virtual mode for these 2 cases regardmg interest
on refund sanctioned earlier. He reiterated the submissions made in the appeal
and those in the written submissions sent through email dated 22.11.2022. He
submitted that law is very clear on the issue at hand and once the refund is’
sanctioned, interest is automatic. in this regard he referred to the Order-in-Appeal
of 2020, in the case of Appellant M/s. Sachdeva Steel Products. In view of this he
réquested to set aside the Order-In-Original and allow the appeal.

5. | have carefully gone through the facts of the casé, the impugned order
and the Appeal Memorandurmn filed by the Appellant. The issue to be decided in
the case is whether the Appellant is eligible for the interest on refund amount of
Rs. 3,62,850/- or not.

6. On perusal of the records, | find that the Appellant deposited 50% amount
i.e. Rs. 3,62,850/- by debiting from Cenvat Credit Account vide RG-23 A Pt.Il Entry
No. 383 dated 09.01.2007 out of total confirmed as per stay order No. S/134 to '
147/WZB/Ah’bad/06 dated 14.11,.2006. The interest on this portion is governed

~ by Section 35FF as stood at the material time. The same is as under:

Section 35FF of the Excise Act (as was prevalent prior to August 6, 2014):

“35FF. Where an amount deposited by the appellant in pursuance of an order passed by
the Commissioner (Appeals) or the Appellate Tribuna! (hereinafter referred to as the
appeliate authority), under the first proviso to section 35F, is required to be refunded
consequent upon the order of the appellate authority and such amount is not refunded
within three months from the date of communication of such order to the adjudicating

authority, unless the operation of the order of the appellate authority is stayed by a
superior court or tribunal, there shall be paid to the appellant interest at the rate
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Appeal No: V2/93BYR/2022

commumcatran of the order of the appellate authonty, tiH the date of refund of such
amount.”
Therefore, the Appellant is liable for interest after expiry of three months from
the date of communication of the order of Hon’ble High Court and not from the
date of deposit/debit. The Appellant are eligible for applicable interest after
.. expiry of three .rnon'ths from the date of communication of High Court order dated
15.09.2021 to the date of sanction of refund vide impugned order. The findings
recorded by the Adjudicating Authority that since the date of payment in 2007 is
prior to date of 06.08.2014, the interest claimed by the Appellant is not tenabte
and required to be rejected, is devoid of merit and without any authority of law,
Thefefore, | am in agreement with the contention of the Appellant that they are
eligible for interest after expiry of three manths from the date of communication
of the Hor’ble High Court order dated 15.09.2021, to the date of sanction of
refund, as provided under the provisions of Section 35FF of the Act.

8. in view of the above discussions and findings, the appeal of the Appellant
is atlowed and the impugned order is set aside.

9. . ot ZERT oo A 7 i PIYERT AT adid & Rrr T ¥ |
9. The appeal filed by the Appellant is disposed off as above.
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