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™ _ Appeal No: GAPPL/COM/CEXP/231/2022
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M/s. Patran Steel Industries, Bhavnagar (hereinafter referred to as ‘the
Appellant’) has filed present Appeal No. GAPPL!COM/CEXP/231.12022 against the
Order-in-Original No. R-22/2021-22 dated 26.03.2022 (herein after referred to
“the impugned order”) passed by the Assistant Commissioner, Central GST
| Diyision, Bhavnagar-I (héreinafter referred to as ‘the adjudicating authority’).

2. The facts of the case, in brief, are that the Appellant availed benefits of
deemed credit of Rs. 21,72,625/- under the Order No. T5/36/94-TRU dated
01.03.1994. A Show Cause Notice dated 10.05.1995 denying the deemed modvat
credit was confirmed vide the Order-In-Original No. 12/BVR/Commr/2006 dated
31.01.2006/24.02.2006. Being aggrieved vide the said Order-In-Original, the
Appeliant filed appeal before Hon’ble CESTAT who ordered to deposit 50% of the
amount of Rs. 21 ,72,625/- vide stay order No. 5/1171/WZB/07 dated 21.07.2006.
The Appellant paid Rs. 10,86,313/-. The Hon’ble CESTAT vide order dated
27.08.2007 rejected the appeal filed by the Appellant. Being aggrieved with the
CESTAT order, the Appetlant filed Tax Appeal No. 1041/2008 before Hon’ble High
- Court of Gujarat at Ahmedabad. The Hon’ble High Court vide oral order dated
15.09.2021 set aside the CESTAT Order dated 27. 08.2007 and allowed the appeal
of the Appellant. The refund of pre-deposit of Rs. 10,86,313/- was sanctioned by
the Adjudicating Authority vide the impugned order but rejected the claim of
~ interest by stating that the new provision.of Section 35FF for payment of interest
on pre-déposit from the date of pre deposit, is applicable only to the pre-deposit
made on or after 06.08.2014 i.e. after amended Section 35F of the Central Excise
Act, 1944 and the date of payment in the present case is in 2006 which is prior to
date of 06.08.2014 and hence the interest claimed by the Appellant is rejected, -

3.  Being aggrieved by the impugned order not allowing the interest for the
period prior to 06.08.2014 on pre-deposit amount, the Appellant preferred the
present ‘appeal contendmg, inter-alia, as under:

(i) The Adjudicating Authority while passing the impugned order has
completely ignored the provisions of Section 35FF of the Act and Board
Circular No. 984/08/2014-CX dated 16.09.2014 and has not recorded any

| reason for not sanctioning the interest on the refund amount.

(i)  Deposit made prior to the commencement of Finance (No.2) Act, 2014 i.e.
06.08.2014 shall continue to be governed by the erstwhile provisions of
section 35FF of the Act. As per Section 35FF, whatever deposit was made

/B
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Appeal No: GAPPL/COM/CEXP/231/2022

shall be considered as pre-deposit. Further Section 35FF does not

discriminate to deposit made prior to enactment of Section 35FF.
Therefore, any refund of pre-deposit shall be governed by Section 35FF of
the Act which stipulates that if the refund is not granted within three
months from the date of communication of the order by the Appellate
Authority, unless the order is stayed by higher forum the department is
under obligation to pay the interest from three months of the

communication of the order.

(iif) They are entitled to get refund of interest as the refund of pre-deposit
amount of Rs. 10,86,313/- which was deposited on 31.07.1997, 31.08.2006
& 04.09.2006. They are entitled for refund of interest from 15.12.2021 to
28.03.2022 as provided under Section 35FF of the Act.

(iv) They the rely on CBEC Circular No. 802/35-2004-CX dated 08.12.2004 and -

decision of Hon’ble High Court of Calcutta in the case of Madura Coats Ltd.
reported in 2012 (285) ELT 188 (Cal.) and 2014 (301) ELT 161 (5.C.).

4. | Personal hearing in the matter was held on 30.11.2022. Shri Sarju Mehta
appeared for personal hearing in virtual mode for these 2 cases regarding interest
on refund sanctioned earlier. He reiterated the submissions made in the appeal
and those in the written submissions sent through email dated 22.11.2022. He
submitted that law is very clear on the issue at hand and once the refund is
sanctioned, interest is automatic. In this regard he referred to the Order-In-Appeat
of 2020, in the case of Appellant M/s. Sachdeva Steel Products. In view of this he
requested to set aside the Order-In-Original and allow the appeal.

5. I have carefully gone through the facts of the case, the imﬁugned order

.and the Appeal Memorandum filed by the Appellant. The issue to be decided in .

the case is whether the Appellant is eligible for the interest on refund amount of
Rs. 10,86,313/- or not. '

6. On perusal of the records, | find that the Appellant deposited 5096 amount
(i) Rs. 3,16,616/- vide entry No. 360 dated 31.07.1997 by debiting the same in
'RG23A Part-Il register (ii} Rs. 5,50,386/- on 31.08.2006 by debiting from CENVAT
Credit register and (ifi) Rs.2,19,311/- on 04.09.2006 by debiting the same from
PLA Account. Thus the have paid Rs. 10,86,313/- as per direction of Hon’ble
CESTAT, Mumbai. The interest on this portion is governed by Section 35FF as stood
at the material time. The same is as under:

Section 35FF of the Excise Act {as was prevalent prior to August 6, 2014):
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the Commrssroner (Appeals) or the Appeﬂate Tribunaf (hereinafter referred to as the
appellate authority), under the first proviso to section 35F, is required to be refunded
consequent upon the order of the appellate authority and such amount is not refunded
within three months from the date of communication of such order to the adjudicating
authority, unless th2 operation of the order of the appellate authority is stayed by a
superior court or tribunal, there shall be paid to the appellant interest at the rate
sp_eciﬁed in section 11BB after the expiry of three months from the date of
communication of the order of the appellate authority, till the date of refund of such
amount.”

Therefore, the Appellant is liable for interest after expiry of three months from
the date of communication of the order of Hon’ble High Court and not from the
‘date of deposit/debit. The Appellant are eligible for applicable interest after
. expiry of three months from the date of communication of High Court order dated
15.09.2021 to the date of sanction of refund vide impugned order. The findings
recorded by the Adjudicating Authority that since the date of payment in 2006 is .
prior to date of 06.08.2014, the interest claimed by the Appetlant is not tenable
and required to be rejected, is devoid of merit and without any authority of law.
Therefore, | am in agreement with the contention of the Appellant that they are
eligible for interest after expiry of three months from the date of communication
of the Hon’ble High Court order dated 15.09.2021, to the date of sanction of
refund, as provided under the provisions of Section 35FF of the Act.

8. In view of the above discussions and ﬁndlngs, the appeal of the Appellant
" | is allowed and the impugned order is set aside. -

9. mmﬁﬁwmmmmﬁm#ﬁﬁm%r

9. The appeal filed by the Appellant is disposed off as above.
v/ Attested
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