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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following

' way
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A pcal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 85
of the Finance Act, 1994 an appeal lies to: -
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The spe(:tal bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation.
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The appeal under sub secﬁong and {2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2] & 9{2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central ise or Commissior:er, Central Excise {Appeals) {(one of which shall be a certified
copy) and copy of the order passed by the Commissmncrautl-;oﬁzm%hthe sistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal beft e Appellate Tribunal.

Beig
1 Yo, PN OIE God Od e Hdjeltg wiitkeeor (@) & Ui srdiel & At # el g Tow SiUREH 1944
4R 350F & offa, ot @1 3y offam, 1994 F yRT 83 F Hrfa Yo Bt o T F K 8, TH MW F ula
ardficfta miRierT | Htiw B G IS YeBAadT $ AR & 10 JRNd (10%), 9€ Ji71 UE A darfda 8, o i, Se
m@hﬁa@ﬁ&ﬁwmwﬁmﬁf&imﬂm*mw%aﬁmﬁmwaﬂrmmwﬁmﬁ

N ITE Top 08 QA ¥ siarfa «win g o e A P i §
i) 4Ry 11 N ¥ 3feefa w@n
{if) FHcTH P AR IeI U
fiii) e ol P Faa e ¥ sifa dg ey
- aud Uz 5 38 W wawE [ @0 2) 9RO 2014 F omy T gd BRE ondidiin wiie & an

frarndi v aidf ud sl Y e @ . .
For an apﬁeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, pr ed the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, ]
Under Central Excise and Service Tex, "Duty Demanded® shall include :
i) amount determined under Section 11 D;
i) amount of erroneous Cenvat Credit taken;

i) amount £ayable under Ruie 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not gﬂplﬁo the stay agplication and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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Appeal No: GAPPL/COM/STTP/1951/2022

i Jrdter 3maRr / ORDER-IN-APPEAL ::

Dr. Tanviben Ashokbhai Mashru, Bhavnagar (hereinafter referred to as
“Appellant”) has filed the present Appeal against Order-in-Original No.
196/SERVICE TAX/DEMAND/2022-23 dated 23.05.2022 (hereinafter referred to as
‘impugned order’) passed by the Assistant Commissioner, Central GST,

Bhavnagar-1 (hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the Income Tax Department
shared the third party information/ data based on Income Tax Returns/ 26AS for
the Financial year 2014-15 of the Appellant. Letter dated 23.07.2020 was issued
by the Jurisdictional Ra‘nge Superintendent requesting the Appellant to provide
information/documents viz. 'copies of I.T. Returns, Form 26AS, Balance Sheet
(incl'uding P&L Account), VAT/ Sales Tax Returns, Annual Bank Statement,
Contracts/ Agreements entered with the .persons to whom services provided etc.
for the Financial year 2014-15, 2015-16, 2016-17 & 2017-18 (upto June-2017).
The said letter was also sent on emait of the Appellant. However, no reply was

received from the Appellant.

3. In absence of data/information, a show cause notice bearing No. V/15-
1619/ST/DEMAND/DR TANVIBEN/2020-21 dated 11.09.2020 was issued to the
Appellant, demanding Service Tax and cess to the tune of Rs. 4,52,034/- under
Section 73(1) of the Finance Act, 1994 (hereinafter referred to as ‘the Act’)
alongwith interest under Section 75 of the Act. It was also proposed to impose
penalties under Section 77(1)(a), 78, 77(2) and 77(1)(c) of the Act upon the
Appellant.

4"  The above Show Cause Notice was adjudicated by the adjudicating
authority vide the impugned order who' confirmed Service Tax demand of Rs.
4,52,034}F - under Section 73(1) along with interest under Section 75 of the Act,
imposed penalty of Rs. 4,52,034/- under Section 78 of the Act, impbsed‘ pgnalty
of Rs. 5,000/- each under Section 77(1)}a), 77(2) and 77(1){c) of the Act.

5. Being aggrieved, the Apbellant has preferred the present appeal on
grounds that she is a Doctor {Dentist) by profession and engaged in medical
(dental) activity. She is a registéred authorized dental practitioner under indian
Dental Association. Thus the service is exempted as per point no. 2 of mega
exemption Notificatioh No. 25/2012-Service Tax dated 20.06.2012. The
AdjL;dicéting Authority has not appreciated that the Show Cause Notice is time
barred. There is no suppression of fact fraud etc. with intent to evade payment
of Service Tax and hence the Adjudicating Authority erred in imposing penalties.

' The matter was posted for hearing on 29.11.2022. Advocate Minaj R
)ani appeared for personal hearing and reiterated the submissions made in
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4 Appeal No: GAPPL/COM/STTP/ 1?51 12022
the appeal. He submitted that the Appellant is in Medical Profession and is
exempted from Service Tax. They did not receive any letter or notice from the
department and the impugned order was passed ex-parte. Now, they have
submitted required details/documents with the appeal and requested to set
aside the impugned order. He further submitted that Appellant’s husband is also -
a doctor and vide Order-In-Original No. 707/Service Tax/Demand/2022-23 dated
12.11.2022, proceedings against him have been dropped. He has nothing to add

further.

7. | have carefully gone through the case records, impugned order and
appeal memorandum filed by the Appellant. | find that the issue to be decided
in the case on hand is whether the .activity carried out by the appel'lant is liable

to Service Tax or otherwise.

8. I find that Show Cause Notice had been issued without verifying any data
or nature of services provided by the Appellant as the same had been issued only
on the basis of data received from the Income Tax department and the
Adjudicating Authority has confirmed the demand of Service Tax vide impugned

order.

9. | find that the main issue that is to be decided in the instant case is
whether the services provided by the Appellant is taxable under Service Tax or
otherwise. On going through the impugned order, it has been held by the
Adjudicating Authority that the services provided by the Appetlant is a taxable
service in absence of information/documents which were neither submitted by
the Appellant nor they had filed any defense submission and not appeared for

personal hearing also.

10.  The Appellant has contended that she is a Doctor (Dentist) and engaged in

Medical profession which falls under Negative list as per Section 66D of Finance

Act, 1994, and referred Notification No.25/2012-Service Tax dated 20.06.2012,

according to which services provided by medical professional were not liable to

Service Tax. Now, it is to be examined whether the s'ervicesl provided by the her
will be covered under the Negative list under Section 66D of Finance Act, 1994

or Notification No.25/2012-Service Tax dated 20.06.2012.

11.  In the above context, from the documents on record, | find that Appetlant
is a doctor (dentist} doing medicat practice. She has got her bachelor degree in
Dental surgery from Gujarat University, Ahmedabad and is registered authorised
dental practitioner under Gujarat State Dentat Council having registration
number A-1798 dated 05.12.1998. { find that Health care services .by a clinical
establishment, an authorized medical practitioner or para-medics are exempted -
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under Notification No.25/2012-S.T. dated 20-06-2012. The relevant portion of
the Notification No.25/2012-5.T. dated 20-06-2012 is reproduced as under:

12.

“In exercise of the powers conferred by sub-section (1) of section
93 of the Finance Act, 1994 (32 of 1994) (hereinafter referred to
as the said Act) and in supersession of notification number
12/2012-Service Tax, dated the 17th March, 2012, published in the
Gazette of India, Extraordinary, Part I, Section 3, Sub-section (i}
vide number G.S.R. 210(E), dated the 17th March, 2012, the
Central Government, being satisfied that it is necessary in the
public interest so to do, hereby exempts the following taxable
services from the whole of the service tax leviable thereon under
section 668 of the said Act, namely :-

2. Health care services by a clinical establishment, an authorised
medical practitioner or para-medics;” :

[ find that “Health care services”, “a clinical establishmeht” and “an

authorised medical practitioner” are defined at para 2 (t), (j) and (d)
respectively of the Notification No.25/2012-5.T. dated 20-06-2012 as under:

13.

“(t) “health care services” means any service by way of diagnosis
or treatment or care for illness, injury, deformity, abnormality or
pregnancy in any recognised system of medicines in India and
includes services by way of transportation of the patient to and
from a clinical establishment, but does not include hair transplant
or cosmetic or plastic surgery, except when undertaken to restore
or to reconstruct anatomy or functions of body affected due to
congenital defects, developmental abnormalities, injury or
trauma;

(j) “clinical establishment” means a hospital, nursing home, clinic,
sanatorium or any other institution by, whatever name called,
that offers services or facilities requiring diagnosis or treatment
or care for illness, injury, deformity, abnormality or pregnancy in
any recognized system of medicines in India, or a place established
as an independent entity or a part of an establishment to carry out
diagnostic or investigative services of diseases;

(d) “authorized medical practitioner” means a medical
practitioner registered with any of the councils of the recognized
system of medicines established or recognized by law in India and
includes a medical professional having the requisite qualification
to practice in any recognized system of medicines in India as per
any law for the time being in force;”

On going through the relevant records, 1 find that the Appeliant was a

medical practitioner registered with the Gujarat State Dental Council,
Ahmedabad having Registration Certificate No.A-1798 dated 05.12.1998 and was
practicing at “Anshul Dental Clinic”, G1 Samyak Flat, Dawn Chowk, Bhavnagar-
364001, during the relevant period, which was covered under the definition of

inical establishment as per para 2(j) of the Exemption Notification. Further,
ices provided by the Noticee as a BDS are covered under the Health care
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services. Therefore, the services provided by the Appellant as an authorized .
medical practitioner during the relevant period were not taxable and were §
exempted under the above said Notification No.25/2012-5.T. dated 20-06-2012.
Accordingly, | find that demand of Service Tax on the said services provided by

the Appellant is not sustainable.

14. In view of discussions and finding, | set aside the impugned order and

allow the appeal filed by the Appetlant.
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15.  The appeat filed by Appellant is disposed off as above.
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To, AT #, . ®

Dr. Tanviben Ashokbhai Mashru, o
G1, Samyak Flat, Nr. Dawn Chowk, 5T, e TS A, i 1,

Bhavnagar-364001. TENF Fele, Sid AF & TN,
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