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IORDER-IM?EAL:: ,

“M/s. Rasikbhai Dahiyabhai Chauhan ‘(hereinafter referred to as

Appeal Na: V21/21/BVR/2022

“Appellant”) has filed the present Appeal against Order-in-Original No. BHV-
EXCUS-000-JC-PK-009-2021-22 dated 15.02.2022 (hereinafter referred to as
‘impugned order’) passed by the Joint Commissioner, Central GST, Bhavnagar
(hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the Income Tax Department
shared the third party information/ data based on Income Tax Returns/ 26AS for
the Financial year 2014-15 of the Appellant. A letter dated 22.07.2020 was
issued by the Jurisdictibnal Range Superintendent requesting the Appellant to
pliovide information/documents for the Financial year 2014-15. However, no
reply was received from the Appellarit and hence, the Service Tax was
- determired on the basis of data/ details provided by the Income Tax

department.

3.  The above investigation culminated into Show Cause Notice No. No. V/15-
20/DEM/HQ/2020-21 dated 27.08.2020 proposi'ng to demand Service Tax .of Rs.
1,32,41,066/- including all cesses under Section 73(1) of the Finance Act, 1994
. (hereinafter referred to as ‘the Act’) by invoking extended period alongwith
B _interest urider Section 75 of the Act from the Appellant. It was also proposed to
| impose penalty under Section 77(1)(a), 77(2), 77 (1){c) and Section 78 of the
Act.

4, The adjudicating authority vide the impugned order confirmed Service
Tax demand of Rs. 1,32,41,066/- under Section 73(1) invoking extended period
of 5 years along with interest under Section 75 of the Act. The adjudicating
authority ifnposed penalties of Rs. 10,000/- each under Section 77(1)(a), 77(2)
and Section 77 (1)(c) of the Act. The penalty of Rs. 1,32,41,066/- was also
imposed upon the Appellant under Section 78 of the Act.

5. Being aggrieved, the Appellant has preferred the present appeal on

various greunds as stated below:

()  The adjudicating authority imposing tax on the said supply is bad in law
and against the principles of natural justice. The figures of “Sales/ Receipt from
Service” of Rs. 10,71,28,364/- on which the entire demand has been raised is
unsupported by any figures in the ITR filed by the Appellant or the Form 26AS of
the Appellant for the year 2014-15. The adjudicating authority erred in
determining that amounts have been paid/ credited to the Appellant under
“Section 194C, 194H, 1941 & 194J of the Income Tax Act. The Form 26AS for the
year 2014-15 has reported that the pﬁyments have been credited to the
Appellant under Section 194C on account of income from transportation of salt

@/ '  Page3of7
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and hence the claim of adjudicating authority that payments have been made to
the Appellant under Section 194H, 1941 & 194J is baseless.

(ii)  The service of transportation of salt supplied by the Appellant is covered
under the mega exemption Notification No. 25/2012 dated 20.06.2012 from the
liability of service tax and hence they are neither required to obtain a service

tax registration nor liablte to pay the service tax.

(iii) For failure to furnish documents and information, they had already
replied with a letter informing of his change of residence alongwith the request
to transfer his file to Gandhidham. Their failure to respond to any intimation for

personal hearing is due to missed communication due to change of residence.

(iv.) They rely on final order dated 28.03.2022 passed by the proper officer at
Gandhidham dropping the proceedings in SCN dated 22.12.2020 covering same
grounds regarding exemption of service. The learned officer erred in imposing

interest and penalties.

6. Personal hearing in the matter was held on 07.11.2022. CA Shri Rajiv K.
Doshi & CA Shri Jaydeep Vasani appeared for personal hearing and handed over a
paper book containing 214 pages of written submissions and supporting
documents. They reiterated the submissions made therein and those in their
appeal. They submitted that the Appellant is providing service of transport of
salt, which is exempted from Service Tax under mega exemption Notification
No. 25/2012-Service Tax and therefore, they are not required to take
registration or file returns. They submitted further, that there is no suppression
on their part as the details .were‘declared in their’ books of accounts and 1. T.
returns. Even if extended period is invoked, the Show Cause Notice was issued
after 5 years from the relevant date and is without authority of jurisdiction. In
an identical matter Adjudicating Authority at Gandhidham had decided that
there is no liability of Service Tax on them as they did not provide any taxable
service. Based on above, they requested to set aside the Order-In-Original and
allow consequential relief. |

611 The Appellant in their written submission produced during the course 6f
personal hearing stated that earlier they were engaged in business of salt
transport contractor at Village: Chanch, Taluka: Rajula and subﬁequently they
shifted business at Plot No. 18, Maitri Bhavan, Sector-08, Gandhidham. They
have received the income under Section 194C only. They had responded to the
Show Cause Notice vide their letter dated 23.02.2021 intimating the change of
residence to Gandhidham Kutch: They also informed that the Assistant
Comimissioner of CGST, Gandhidham had already issued Show Cause Notice dated
22.12.2020 covering the same period as covered in the impugned Show Cause
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Notice issued by the Joint Gammissioner, Bhavmagar. They also req'uested Joint
Commissioner, Bhavnagar to transfer the file to Gandhidham so as to allow an
ease of compliance and avoid the inconvenience caused by frequent travels back
to Bhavnagar which was not taken into account by the Adjudicating Authority. In
response to personal hearing notice dafed 23.12.2021, they vide their letter
dated 04.01.2022 requested more time for submission of details. The
Adjudicating Authority without considering their request passed the order dated
15.02.2022 which is against natural justice. The CGST, Gandhidham vide order
dated 28.03.2022 has dropped the proceedings initiated vide Show Cause Notice
dated 22.12.2020 covering the same period. They rely on Prince Gutka Ltd. and
Ors. Vs. CCE reported in 2005 (101) ECC 164, Simplex Infrastructure Ltd. Vs,
Commissioner of Service Tax, Kolkata - 2016 (4) TMI 548- Calcutta High Court.

6.2 They are engaged in the business of transportation of salt and provide
GTA services by way of giving trucks on hire in the specific categor'y'of the sale
transportation. They 1had only income of salt transportation of Rs.
10,71,28,364/- during 2014-15 and no othef services were provided by them as
can be seen from audited financial statement, tax audit report and income tax
return, sales register, sales invoices, ledger account of parties. The salt
transportation is exempt from whole of Service Tax, leviable under Section 668,
as per mega exemption Notification No. 25/2012 dated 20.06.2012 at Entry No.
21(d). The Show Cause Notice was time barred as same was required to be
issued on or befbre 25.04.2020 whereas the same had been issued on 27.08.2020
which is beyond extended period of 5 years. That they were providing exempted
service and hence was not required to take registration and thus the entire
demand is unsustainable. They are not liable to interest and penalty. They rely
on CCE Vs. HMM Ltd.-1995 (76) ELT 497 (5CI), Coolade Beverages Ltd. Vs CCE
Meerut- 2004 (172) ELT 451 (AlL.) ' '

7. | have carefully gone through the case records, Show Cause Notice,
impugned order and appeal memorandum filed by the Appellant. The issue to be
decided in the case on hand is that whether the Appeltant is liable to pay service

tax on activity carried out by them or not.

8. The Adjudicating Authority found that there are no specific instructions to

transfer the Show Cause Notice to the other Commissionerate and not accepted

the request made by the Appellant for transfer of Show Cause Notice to
Gandhidham. '

9. I find that the Show Cause Notice for the period 2014-15 was issued by the

Adjudicating Authority vide Show Cause  Notice dated 27.08.2020 as well as

Assistant Commissioner, CGST Division, -Gandhidham (Urban) vide Show Cause
IsNotice dated 22.12.2020. However, the taxable value _mentioned'in the Show
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Cause Notice issued by the Adjudicating Authority was Rs. 10,71,28,364/-
whereas that mentioned by the CGST Gandhidham was Rs. 10,02,285/- only.

10. | find that the Adjudicating Authority has found that in absence of any
evidence, “Contractors-Others” services provided by the appellant which was
not in negative list of services as defined under Section 66D of the Act, was
taxable, fell under definition of ‘taxable service’ as provided under Section 65B
(51) of the Act and Service Tax was leviable under Section 66B of the Act.

11.  However, on going through the Tax Audit Report submitted by the
Appellant, | find that the Contract Work Income of Rs. 10,71,28,364/- has been
mentioned in Income & Expenditure account of Tax Audit Report for the year
2014-15. The column No. 10 (a) of Part-B of FORM No. 3CD of the Tax Audit
Report shows the name of business or profession as “Transporters”. The
Adjudicating Authority at para 3.1 of the impugned order found that the demand
was issued to the Appellant for the ‘Sales/Gross Receipts from Service’ amount
shown by the Appellant in their Income Tax Return ITR-4. They also argued that
they are engaged in the business of transportation of salt. On verification of bills
issued by the Appellant, it is found that they have charged for salt
transportation through tractor and trucks from their customers. |

12.  On going through the documents Isubmitted by the Appellant, it is found
that they were providing GTA services and they were transporting Salt by way of
giving trucks and tractors on hire. Since the work of salt transportation was
carried out by the Appeliant the same is exempted from the Service Tax as per
mega exemption Notification No. 2.5f2012-5ervice Tax dated- 20th June, 2012,
as amended, incorporating changes made till issuance of notification no
10/2017-Service Tax dated 8-3-2017, as under: '

“G.S.R. 467(E).- In exercise of the powers conferred by sub-section (1) of
section 93 of the Finance Act, 1994 (32 of 1994) (hereinafter referred to as the
said Act) and in supersession of notification numoer 12/2012- Service Tax, dated
the 17th March, 2012, published in the Gazette of India, Extraordinary, Part I,
Section 3, Sub-section (i) vide number G.5.R. 210 (E), dated the 17th March,
2012, the Central Government, being satisfied that it is necessary in the public
interest so to do, hereby exemnpts the following taxable services from the whole
of the service tax leviable thereon under section 668 of the said Act, namely:-

21’ Services provided by a goods transport agency by way of transport in a
goods carriage of-

(a) agricuitural produce;
(b) goods, where gross amount charged for the transportation of goods on a

consignment transported in a single carriage does not exceed one thousand five
hundred rupees; or
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(¢) goods, where g1 0ss ameunt charged for tramsportation of all such goods for a
single consignee in the goods carnage does not exceed rupees seven hundred
fifty;

(d) milk, salt and food gram including flours, pulses and rice;

(e) chemlca_l fertilizer, organic manure and oilcakes;

(f) newspapers or magazines registered with the Registrar of Newspapers;

(g) relief materials meant for victims of natural or man-made disasters,
calamities, accidents or mishap; or

(h) defence or military equipments,

(i) cotton, ginned or baled.”

On plain reading of the provisions of above Notification, it isevident that the
services provided by the Appetlant were exempted from the Service Tax and
accordingly, | order so. '

13. In view of discussions and finding, | set aside the impugned order ahd
allow the appeal filed by the Appellant.

14. il gRI oo Bt 7E die #1 FAveR IwWied s A fea A g |
14.  The appeal filed by Appellant is disposed off as above.

yafia / Attested

S Aot

Superintendent (R wars &)/ (Shiv Pratap Singh),

Central g;z é:\ppeals) AT (3rfrer)/Commissioner (Appeals)

By R.P.A.D.

To, hivab Jard,
M/s. Rasikbhai Dahiyabhai
| Chauhan, The Kutch Salt & Allied . | #- (RIS STeaimsig Siems, Fes

Industries Ltd., Plot No. 18, Maitri | ®ree & eiigs =i fafiRe, waie
ﬁh?vla;\ns',?%«;%tfr -'08, Gandhidham, Fwar 18, A Haer, ¥FE-08,
treh ' eI, FT3-370201.

1) FET HE, mﬁﬁmaﬂwmmaﬁ wﬁm
N FAHY &
2) g, mwﬁmwmﬂﬁﬁﬂmam mamw

Wﬂﬂmwmﬁaﬁl
3) HAEIFA G, amwﬂmar{ua#ﬁ“mmaﬁ HIFAITR BT
mua:maﬁ?r%ql
4) WEEE HE, T U A AW T FeAT 3G Ye, HAAI-) HOSd
| EE FEERT

Page 7 of 7




