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3 In absence of data/information, a show cause ‘notice dated 10.09.2020
w:as issued to the Appellant, demanding Service Tax and cess to the tune of Rs.
3,09,919/- under Section 73(1) of the Finance Act, 1994_ (hereinafter referred to
as ‘the Act’) alongwith interest under Section 75, and proposing to impose

penalties under Section 77(1)(a), 78, 77(2) and 77(1)(c) of the Act upon the
Aﬁpellant. :

4, The adjudicating authority vide the impugned order confirmed Service
Tax demand of Rs. 3,09,919/- under Section 73(1) along with interest under

Section 75 of the Act, imposed penalty of Rs. 3,09,919/- under Section 78 of the

Act and penalty of Rs. 5,000/- each under Section 77(1)(a),

77(2) and 77(1)(c) of
the Act.

5. Being aggrieved, the Appeltént has preferred the present appeal on

various grounds as stated below:

(i} The impugned order passed by the Assistant Commissioner is bad in law,
unjust and illegal, based on surmises and without

considering the relevant facts
and circumstances of the law. -

(i)  The Department neither classified the services in Show Cause Notice nor
in the Order-ln-Original, which is the sole ground for quashing of the impugned
order in light of plenty of judgments by various Courts/Tribunal,

(i)}  They had provided services to Government and no Service Tax was
collected. As per Sr. No. B(11}(8) of basic Notification No. 30/2012-5.T. dated
20.06.2012, percentage of Service Tax payable by the person providing service

=as 25% and percentage of service tax payable by the person receiving the
Res\ice was 75%.
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horge mechantsm basi is on the recipient on reverse
” '515. They have discharged 25% of the tax liability before

filing of the appeal but have not paid penalty amount. He undertook to submit

proof of manpower supply servicesin the form of invoices, balance-.sheet profit

& loss account and their books of account. Therefore, he requested to set aside

the Order-In-Original and allow the appeal.

6.1 | find that the Appetlant vide their letter dated 19.11.2022, received by
this office on 23.11.2022 has submitted additional documents viz. copies of
ledger, balance sheet, work orders and Form 26AS fot the year 2014-15.

7. | have carefully gone through the case records, impugned order and

appeal memorandum filed by the Appellaht. | find that the issue to be decided

in the case on hand is whether the activity carried out by the appellant is liable - :
or otherwise. 1t has been held by the Adjudicating Authority that i
able service in absence of

to Service Tax

the services provided by the Appellant is a tax
which were neither submitted by the Appellant nor

d not appeared for personal hearing

information/documents,
they had filed any defense submission and ha
also. The Appellant on the other hand, during the course of personal hearing, -
stated that they had gone to attend persenal hearing on scheduled date but

lower authority was not available in his office. Therefore, they had submitted

his reply to the Superintendent in the office of the lower authority. However,
lower authority has omitted these facts in his order. They further submitted that
‘they have no acknowledgement in this regard. They submitted that they are
.providing only manpower supply services on which their liability is only 25% and
remaining 75% is on the recipient on reverse charge mechanism basis. They have
discharged 25% of the tax liability before filing of the appeal but have not paid

y amount.
e their letter dated 19.11.2022 have submitted copies of
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| work order dated 01.01. %’} issued by M/s.gareeji Exhibitors (Maxus Cinema)
for sweeper works (house keeping) for the period 01.01.2015 to 31.12.2017.
They have also submitted copy of work order dated 17.07.2014 issued by Sir
Takhtasinhji General Hospital, Bhavnagar for supply of man power outsourcing
work. On perusal of profit & loss account, it is seen that they have also provided
services to GovernmentkMedical College, Bhavnagar and Tata Westside Himalaya
- Mall (Victory Trading and Securities Pvt. 'Ltd.). It is contention of the Appellant
that they had provided services to Government and no Service Tax was
- collected. Further as per Sr. No. B(li)(8) of basic Notification No 30/2012-S.T.
dated 20.06.2012, percentage of Service Tax payable by the person providing
service was 25% and percentage of service tax payable by the person receiving
the service was 75%. Now, it is to be decided whether activity carried out by the
Appellant is covered under Notification No.30/2012-Service Tax dated
20.06.2012 and as to whether the amount received for providing the services is
taxable, or_otherwise.

11. W is the contention of the Appellant that the department has neither
classified the services 'in Show Cause Notice nor in the Order-In-Original and
hence the impugned order is required to be quashed. On this, | find that in
‘response to Department letter dated 15.07.2020, they have not submitted any
reply even though they were registered under Service Tax since 2015. 1t is also
not forthcoming whether they have filed any 5.7.-3 returns or otherwise. The
personal hearing letters issued by the Adjudicating Authority but they did not
appear for personal hearing also. Therefore, in absence of any data, it was not
possible to classify the services provided by them. Thus, the plea advanced by

them is misplaced.

12. The Appellant have submitted copy of Service Tax registration certificate
having No. AAYFMO264GSD001" dated 03.12.2015 issued by Superintendent, City
Range, Service Tax Division, Bhavnagar for services viz. Rent-a-cab scheme
operator semce, manpower recrmtment/ supply agency service, cleaning
service, works contract service, supply of tangible goods service and restaurant
service. On perusal of the copy of Profit & Loss Account and the copy of work
orders for the year 2014-15 submitted by the Appellant, it is found that they
have provided para medical staff, ward staff, and class-4 staff to Sir Takhtasinhji
General Hospital, Bhavnagar. They have also provided house keepmg services to
M/s. Shreeji Exhibitors (Maxus Cinema, a multiplex cinema) by way of prowdmg
upto 16 persons. Therefore, it is clear that they have provided manpower
recruitment/supply agency services to their customers. Hence, their case falls

under Notification 30/2012 dated 20.06.2012 which is produced below for

@/ | Page 5 of 7
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service and the person who receives the service for the taxable services
specified in (1) shall be as specified in the following Table, namely:-

TABLE

St.

No.

Description of a service

Percentage of
service tax
payable by the
person providing
service

Percentage.  of
service tax

payable by the |.

person receiving
the service

75%

8. |in respect of services provided or 25%
agreed to be provided by way of

supply of manpower for any purpose

Therefore, the Appellant is liabie to pay Service Tax on only 25% of value of

services.

13. It is the contention of the Appellant that they have not cotlected Service
Tax and hence the amount received may be presumed as inclusive of Service
Tax. | find that they are registered under Service Tax since 2015 and having all
knowledge of Service Tax liability. They have not provided any documentary
evidences to substantiate their claim that there was no clause of Service Tax in
the contract entered into by them with their customers. Further, they have not
filed any S.T.-3 returns with the Department nor paid any Service Tax.
Therefore, in absence of any concrete evidence, the claim of cum-duty is not
acceptable and hence, | discard this argument of the Appellant being devoid of

merits.

14.  In view of above, | direct the Adjudicating Authority to re-calculate the
Service Tax as discussed in para 12 within 30 days from the date of rece‘ipt of
this order and inform the Appellant -in writing. | uphold the i;hpugned order
barring modification as discussed in para 12 supra, inctuding levy of interest on
Service Tax so calculated by the Adjudicating Authority. | also uphold penatty
under Section 78 to the extent of Service Tax re- -calculated by the Ad]udlcattng
Authority, alongwith penalties already imposed under Section 77(2), Section
77(1){(a) and Section 77(1){c) of the Act on the Appellant. However, | extend
benefit of reduced penalty envisaged under proviso to Section 78 of the Act
subject to conditions mentioned therein.

15.  In view of discussions and finding, the appeal filed by the Appellant is
_ partially allowed.

16. mmaﬁﬁﬂéaﬁaﬂﬁmmmﬁﬁmméi

16.  The appeal filed by Appellant is disposed off as above.
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