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Appeal No: V2/11/BVR/2022

:: 3N MY / ORDER-IN-APPEAL ::
M/s. Tree Top Resorts & Spa Pvt. Ltd., Land S. No. 222 P-1, Plot No. A2 &
3, Budhel, Bhavnagar (hereinafter referred to as “Appellant”} has filed Appeal
No. V2/11/BYR/2022 against Order-in-Original No. BHV-EXCUS-000-JC-LD-006-
2021-22 dated 18.01.2022 (hereinafter referred to as ‘impugned order’) passed

by the Joint Commissioner, Central GST, Bhavnagar (hereinafter referred to as

‘adjudicating authority’).

2. The facts of thel case, in brief, are that on .the basis of inteiligence, the
officers of the DGGI, Rajkot unit visited the premises of the Appellant apd it was
revealed that the Appellant was engaged in providing accommodation hotels,
Inn, Guest House, Club or Camp site, Restaurant Service and provided both
taxable as well as non taxable services. The Appellant neither filed Service Tax
Returns nor paid Service Tax and for the period from April-2016 to June-2017
they have filed ST-3 returns but short paid the service tax. A statement of Shri
Mahendragiri Goswami, Director of the Appellant was recorded on 19.12.2019
wherein he stated that his firm is engaged in providing accommodation in hotels,
Inn, Club service and Restaurant Service and supply of food or any other articles
of human consumption or any drink in a restaurant since establishment of the
Appellant firm. The Appellant firm was registered with Service Tax Department
having registration No. AADCT1544NSD001. He 'agreed that the Appellant firm
had not paid the service tax for the period from October-2014 to March-2016 and
short paid the service tax for the period from April-2016 to June-2017 and he
was ready to pay the same. The Appellant firm already filed alt GST Returns viz.
GSTR-1 & GSTR3B etc. for the period from July-2017 to December-2017 and
discharged the GST liability. He was not aware of the amended notification and
not discharged service tax liability on the contract on or after 01.03.2015..

2.1 The DGGI asked for some documents vide summons dated 26.02.2020,
16.06.2020 and. dated. 24.06. 2020 in response to which the Director of the
Appellant failed to appear due to some health problem but finally he appeared
on 10.08.2020 to give his statement. During the statement he agreed with the

‘total service tax liability of Rs. 54,86,553/- and stated that they have already

paid Rs. 47,35,496/- vide CTIN No. 191 2116520 and 2001141300 and he will pay
the remaining service tax liability of Rs. 7,51 ,057/- within two days. He further
stated that they had made application under Sabka Vishwas (Legacy Dispute
Resolution) Scheme, 2019 vide ARN No. LD2612190006870 dated 26.12.2019,
issued FORM SVLDRS-1 and FORM SVLDRS-3 and submitted the copy of the same.

3. The Show Cause Natice No. DGGIIIAZUfGr-E!36-39f2020-21 -dated
.09.2020 proposing to demand Service Tax of Rs: 54,86,553/-, including all
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Appeat No: V2/11/BVR/2022

cess under Section 73(1) read with Section 73(A) of the erstwhile Finance Act,
1994 (hereinafter referred to as ‘the Act’) alongwith interest under Section 75 of
the Act from the Appellant was issued to the Appellant. Since the Appellant had
already paid Service Tax of RS. 54,86,553/ -,‘ it was proposed to appropriate the
same against their service tax liability. It was also proposed to impose penalty
under Section 76 and/or Section 78 of the Act, penalty under Section 77 of the
Act for failing to keep, maintain or retain books of account and other

- documents.

3.1 The adjudicating authority vide the impugned order confirmed Service
Tax demand of Rs. 54,86,553/- under Section 73(1) along with interest under
Section 75 of the Act and appropriated the said service tax since the Appellant
paid the same. The adjudicating authority also imposed penaity of Rs.
54,86,553/- under Section 78 of the Act and penalty of Rs. 10,000/- under
Section 77 of the Act.

4, Being aggrieved, the Appellant has preferred the present appeal on

various grounds as stated below: N

(i) - The Show Cause Notice dated 29.09.2020 is time barred as same has been
issued under Section 73(1) after the normal period of-limitation of thirty months.
The period of demand pertains to October-2014 to June-2017 and Show Cause
Notice is issued on 29.09.2020. There is no fraud or collusion or suppression on
their part as all the figures in the show cause notice has been taken from their

records only.

(i) The entire service tax of Rs. 54,86,553/- was paid and is also recorded at

Para 1.12 of the impugned order at page No. 6 and they had no intention to

evade taxes or to run away from the responsibility of the comptiance. Since the -

entire service tax was paid before issue of the show cause notice, they
requested to invoking provisions of Section 80 of. the Act to drop the huge

penalties imposed upon them.

(i) The applied for SVLDRS Scheme effective from 01.09.2019 before the
designated committee under SVLDRS, 2019 and also filed SVLDRS-1 on
26.12.2019 under the category ‘of voluntary disclc;sure well within time and
 declared an amount of Rs. 42,35,496/- as payable tax dues. The designated
committee issued FORM SVLDRS-3 dated 07.01.2020 accepting the application
and confirming the amounts payable as Rs. 42,35,496/- for the period from
October-2014 to June-2017, which was paid vide challan CIN: No.
~20200108163143081580 dated 08.01.2020. The first summons was issued by the
DGGI on 26.02.2020. The AC/ Member of designated committee rejecting
SWLDRS-1 application was issued on 27.08.2020 and the show cause notice was
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Appeal No: V2/11/8VR/2022

issued on 29.09.2020. Oficé he the amourit™as per SVLDRS-3 issued by the

designated committee, then as per the Section 127, the designated committee
has no option but to issue SVLDRS-4 discharge certificate within 30 days from the
date of payment. They are eligible under SVLDRS Scheme and are not covered
under the exclusion clause to Section 125(1) of the Scheme. The Designated
Committee failed to issue discharge certificate under Section 127(8)' within 30

| days from the actual péyment date i.e. 08.01.2020. The entire period covered

under SCN/ impugned order has been covered under the SYLDRS Scheme.

5. Personal hearing in the matter was held virtually on 10.11.2022. Advocate
Shri R. Subramanya appeared for personal hearing in virtual mode and reiterated
the submissions made in the appeal. He submitted that the SVLDRS-2019 availed
by them stipulated that no enquiry should be pending as on the cut-off date of
30.02.2019 for the benefit of the scheme. In 'the present case they have filed
their-application in December-2019 and the enquiry was initiated in February-
2020, which cannot come in way of their eligibility. Since SYLDRS-3 was issued to
them on 07.01.2020 and they had paid the entire amount payable on 08.01.2020,
rejection of their application vide order dated 27.08.2020 was not proper. Since
they were eligible for the benefit of SVLDRS, the entire proceedings taunched
after filing of their application are unlawful and without jurisdiction. He further
sut;mitted that as entire Service Tax was paid before issue of Show Cause
Notice, Section 80 of the Finance Act, 1994 should have been invoked to drop
the penalty. Therefore, he requested to set aside the Order-In-Original and

allow relief due to them.

6. | have carefully gone through the case records, Show Cause Notice,
impugned order and appeal memorandum filed by the Appellant. The issue to be
decided in the case on hand is that whether the Appellant is liable for interest
and penalties since the service tax amount has not been disputed by them and

paid before issuance of Show Cause Notice.

7. On careful examination of the show cause notice, impugned order and
appeal memorandum, it is seen that the DGGI team had visited Appetlant’s

. premises on 19.12.2019 and also recorded statement of the Director. The

Appellant had not paid the Service Tax for the period from- October-2014 to
March-2016 and short paid the Service Tax for the period fr_om.April-2016 to
June-2017 and was ready to pay the short paid Service Tax. The Director of the
Appellant submitted annual audit repori for the period from F.Y. 2014-15 to
2017-18 and copies of Service Tax paid challans. Since the Director of the

‘ Appellant had not submitted all the documents called for in his statement dated

9.12.2019, summons dated 26.02.2020 were issued to him and in response, he
Dnitted few documents viz. year wise trial balance for the year 2014-15 to
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201 7-18,'copy of SVLDRS-1, SVLRDS-3 and Tax paid summary for Rs. 42,38,496/-.
Since they had not submitted sale$ ledger, copy of bills etc., summons dated
16.06.2020 and 24.06.2020 were again issued to appear on 23.06.2020 &
30.06.2020, respectively but the Appellant vide letter dated 10.07.2020 &
16.07.2020 informing health problem had not appeared for tendering statement.
The Director of the Appellant appeared on 10.08.2020 to give statement wherein
" he stated that the Appellant firm established hotel business on 01.04.2012 and
not filed ST-3 Returns for the period from October-2014 to March-2016 and have
filed ST-3 returns for the period from April-2016 to June-2017 and also filed
GSTR-1, GSTR-3 up to the month of October-2019. During the rgcording of his
statement, he agreed that their total service tax liability for the period from
October-2014 to June-2017 comes to Rs. 54,86,553/-. He also deposed that for
waiver of interest and penalty, they applied in SVLDRS scheme 2019 vide ARN
No. LD2612190006870 dated 26.12.2019 and issued FORM SVLDRS-1 and FORM
SVLDRS-3. The Assistant Commissioner (SVLDRS), Designated Committee,
Bhavnagar has informed the Appellant vide letter F.No. 1V/16-820/SVLDRS/2019-
20 dated 06.07.2020 and 27.06.2020 that the Appellant was not'eligible under
SVLDRS in terms of the Section 125(1)(f}(i) read with Section 121(m) of the
Finance Act, 2019-SVLDRS, as the conditions prescribed under SVLDRS, 2019 have
" not been satisfied and the Designated Committee rejected the subject

declaration of the Appellant on merit.

8. | find that the first contention of the Appeliant is that the Show Cause
Notice issued on 29.09.2020 for the period from October-2014 to June-2017 is
time barred. It is beyond dispute that the Appe'lant has not filed any ST-3
returns for the period from October-2014 to March-2016. They have filed ST-3
returns for period from April-2016 to June-2017 but against their service tax
liability of Rs. 22,70,737/- they have paid service tax of Rs. 4,05,822/- only i.e.
showing less taxable value and les_:; service tax liability in the statutory returns
filed with the Department. These facts were not in the knowledge of the
Department till the DGGI officers visited their premises on 19.12.2019. .Thus,
there is a clear case of fraud/ collusion/ willful mig-st_atementf suppression of
- the material facts from the Department with an ultérior motive to evade the
payment of Service Tax. As the Appellant has not filed ST-3 returns for the
period from October-2014 to March-2016, due date for filing ST-3 return for the
period from October-2014 to March-2015 was 25.04.2015 and hence the last date
of issuance of Show Cause Notice after invoking exterlded period of limitation

would have been on 24.04.2020 in normal course. However, in view of spread of
dandemic COVID-19, the President of India was pleased to promulgate the
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Appeal No: V2/11/BVR/2022

the constitution of India vide Section 6 %f the Taxation and Other Laws
(Relaxation of Certain Provisions) Ordinance, 2020 dated 31.03.2020 issued by
the Ministry of Law & Justice, the Government of India, relaxing time limits in.
specified Acts which fell during the period from 20.03.2020 to 29.06.2020 for
completion or compliarice of such actions and extended it to 30.06.2020. By
virtue of Section 6, the Centrat Government has been empowered to specify the
dates after the 30 day of June, 2020 for completion or compliance of actions
which has not been made. In exercise of the power cdnfefred by Section 6 of the
Taxation and Other Laws (Relaxation of Certain Provisions) Ordinance, 2020
dated 31.03.2020, the Central Government vide Notification dated 27.06.2020
extended the time limit for completion or compliance of action for issuance of
notice to 30.09.2020. Under the circumstances, the last date of issuance of Show
Cause Notice after invoking extended period of limitation would be 30.09.2020.
These provisions have been kept in force in the GST era vide Section 142 & 174
of the CGST Act, 2017 also. Thus, the present Show Cause Notice issued on

79.09.2020 is well within time after invoking provisions of extended period.
Therefore, the extended period under Section 73(1) of the Act has rightly been

invoked in the show cause notice and correctly confirmed in the impugned

order. The contentions of the Appellant regarding Show Cause Notice being hit

by limitation is not tenable, being devoid of any merits.

9.  The second contention of the Appellant is to invoke the provisions of
Section 80 of the Act and drop the liability of interest and penalties imposed
upon them.

"éo. Penalty not to be imposed in certain cases . — Notwithstanding ‘anything
contained in the provisions of section 76, section 77, section 78 or section 79, no
penalty shall be imposable on the assessee fof any failure referred to in the
said provisions if the assessee proves that '_there was reasonable cause for the

said farfure

The provisions of Section 80 were omitted w.e.f. 14.05.2015 and hence at this
juncture, the benefit of Section 80 of the Act is not admissible to the Appellant.
Thus, the arguments advanced by the Appellant are baseless, mis-interpreted
and mis-conceived which are liable to be discarded.

10. The Appellant contested that they are eligible for the benefit of SVLDRS

scheme for which they have filed the application with desngnated authority. |

find that it is on record that the application under SLVDRS scheme was rejected
by the deSIgnated authorlty vide letter F.No. 1V/16-820/SVLDRS/ 2019-20 dated
06.07.2020 and 27.06.2020, holding that the Appellant was not eligible under

SYLDRS in terms of the Section 125(1){(f)(i) read with Section 121(m) of the

ance Act, 2019-SVLDRS as the conditions prescribed under SVLDRS, 2019 have
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not been satisfied and the Designated Committee had rejected the subject
declaration of the Appellant on merit. It is not forthcoming whether the
Appellant contested the rejection of their application under SLVDRS scheme or
otherwise. Once the declaration of the Appellant was rejected on merits and
same has not been challenged before proper authority, it has attained finality. |
" find that this authority is not empowered to decide any dispute arising out the

SVLDRS, 2019, hence, no findings can be recorded in this regérd at this juncture. .

Thus, the Appetlant plea is devoid of any merits and liable to be rejected in

toto.

11.  In view of discussions and finding, | uphold the impugned order and reject

the appeal filed by the Appellant.
12.  odficiddl gRI g @t 1S 3rdiet BT FAueRT ISR adid 9 femramar 8 |

12. ~ The appeal filed by Appellant is disposed off as above.
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