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ers'g person aggrieved by this Order-in-Appeal may file an appeal to the appropriete authority in the following
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 85
of the Finance Act, 1994 an appe:l lies to: -
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The gpecial bench of Customs, Excise & Service Tax Appellate Tribunat of West Block No. 2, R.X. Puram, New
Delhi in all matters relating to classification and valuation.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is 2
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shali
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject U
ceiling of Rs. 10 Crores, ] o
Under Central Excise and Service Tex, “Duty Demanded” shall include :
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A revision application lies to the Under Secre to the Government of India, Revision Application U ]
Ministry of Fpp ce, De artmePt of Revenue. 4th Floor, Jeevan Deep Building, Parhament Str}::%t, New De
110007, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to s
section {1) of Section-35B ibid:
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In. case of rebate of duty of excise on goods exported to any country or territory outside India of on excisaii e
material used in the manufacture of the goods which are exported to’any country or territory outside India.
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EE of CEA, 1944, under Major Head of Account.
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:: ardtr ST / ORDER-IRCAPPEAL ::

M/s. Shri Raghuvirsinh Bhupatsinh Gohil, Prop. Of M/s. Raghuvir
Construction, Bhavnagar (hereinafter referred to as “Appellant”) has filed the

present Appeal against Order-in-Original No. BHV-EXCUS-000-JC-LD-029-2021-22
dated 23.03.2022 (hereinafter referred to as ‘impugned order’} passed by the

Joint Commissioner, Central GST, Bhavnagaf (hereinafter referred to as
‘adjudicating authority’).

2. The facts of the case, in brief, are that the Income Tax Department
shared the third party information/ data based on Income Tax Returns/ 26AS for
the Einaﬁcial year 201 4-15, 2015-16 & 2016-17 of the Appellant. Letters dated
03.08.2020 & 20.08.2020 were issued by the Jurisdictional Range Superinténdent

requesting the Appellant to provide information/documents for the Financial

year 2014-15, 2015-16, 2016-17 & 2017-18 (upto June-2017). However, no reply
was received from the Appellant.

§ 3. In absence of data/ information, a show cause notice bearing No. V/15-

46/Dem/HQ/2020-21 dated 17.09.2020 was issued to the Appellant demanding
Service Tax and cess to the tune of Rs. 50,82,599/- under Section 73(1) of the

Finance Act, 1994 (hereinafter referred to as ‘the Act’) alongwith interest under

i Section 75 of the Act. It was also proposed to impose penalties under Section

77(1)(a), 78, 77(2) and 77(1)(c) of the Act upon the Appellant.

4. The adjudicating authority vide t_ﬁe impugned order confirmed Service
Tax demtand of Rs. 50,82,599/- under Section 73(1) along with interest under
Section 75 of the Act, imposed penalty of Rs. 50,82,59%/- under Section 78 of
the Act, imposed penalty of Rs. 10,000/- each under Section 77(1)(a), 77(2) and
77(1)(c) of the Act.

5. Beihg aggrieved, the Appellant has preferred the present appeal on

various grounds as stated below:

(i) The impugned order passed by the Joint Commissioner is bad in law,
unjust and illegal, based on surmises and without considering the relevant facts

and circumstances of the law.

(i)  The Department neither classified the services in Show Cause Notice nor
in the Order-In-Original, which is the sold ground for quashing of the impugned
order in light of plenty of judgments by various Courts/Tribunal.

(iii) They had provided works contract services for construction of bridge and
road as a sub-contractor to various contractors which is exempted by virtue of
Sr. No. 13(a) read with Sr. No. 29(h) of Mega Exemption Notification No.
2%/2012-Service Tax dated 20.06.2012, as amended.
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6. The matter was posted for hearing on 11.11.2022. CA Poonam Samtan
appeared for personal hearing and reiterated the submissions made in th
appeal. She submitted that the Appellant was unable to reply to Show Causg
Notice or appear for personal hearing before the lower authority due to 1'
health on account of Covid-19. The Appellant is providing construction service tg
local government authorities throu'gh main contractor and their service i
exempt from Service Tax under Mega Exemption Notification No. 25/2012%F
Service Tax. Therefore, she requested to set aside the Order-in-Original ang

allow the appeal.

7.. | have carefully gone through the case records, impugned order ang _
appeal memorandum filed by the Appellant. | find that the issue to be decideds
in the case on hand is whether the activity carried out by the appellant is tiablg

to Service Tax or otherwise.

order.

9. i find that the main issue that is to be decided in the instant case i§

Adjudicating Authority that the services provided by the Appellant is a taxable

service in absence of information/documents which were neither submitted v
the Appellant nor they had filed any defense submission and not appeared fog
personal hearing also. The Appellant on the other hand, during the course !
personal hearing, stated that unable to reply to Show Cause Notice or appear fogs
personal hearing before the lower authority due to ill health on account d.
Covid-19. It is the contention of the Appellant that they are providin__'j"_
construction service to local government authorities through main cont'racto"
and their service is exempted by virtue of Sr. No. 13(a) read with Sr. No. 29{hls
of Mega Exemption Notification No. 25/2012-Service Tax dated 20.06.2012,
amended. '

11. On perusal of the copy of Balance Sheet, Profit & Loss Account, For
26AS and the copies of works contract for the year 2014-15 submitted by
Appellant, it is found that they have provided construction services as a su .
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contractor for the work per&aining to:

f'"" 1 | (1) construction of bridge nearby GIFT City to Raysan [nstitute Zone and main
g ,ﬁ ‘contractor is M/s. Ajay Engi Instructure Pvt. Ltd., Mehsana
’ '? : (2) construction/ up gradation and maintenance of rural roads under PMGSY
@ . (Phase-XIll) package No. GJ-06-02 Bloék: Shihor-Palitana-Mahuva District:
' ; Bhavnagar and main contractor is M/s. Pavan Construction Co., Rajkot

: i (3) construction of E.R.M. to Shitla M.l. Tank at Village: Umrala, Taluka:
;; Ranpur, - District: Ahmedabad and main contractor is M/s. Rajrath
1 | Construction, Bhavnagar ,
T’i 1 (4) works of Narmada Pipe Line NC-8 Tapping Based Jamnagar Group Water

"_“‘:. Supply Scheme 350 mm Dia. D.l. rising main line RP00 2.mth PVC gravity.

Supply of alt pipes in main pipe line work including lowering laying jointing

testing for five years O&M and the main contractor is M/s. Yash Construction
Co., Bhavnagar. |
¢® & 11.1 On perusal of the copy of Balance Sheet, Profit & Loss Account, Form
26AS and the copies of works contract for the year 2015-16 submitted by the
Appellant, it is found that they have provided construction services as a sub-
contractor for the work pertaining to construction work of RCC road at Ghogha
" Circle and Sardarnagar wards awarded by Bhavnagar Mahanagar Palika through
the main contractor is. M/s. Rajrath Construction, Bhavnagar and two work
orders from Pavan Construction Co., Rajkot & Yash Construction Co., Bhavnagar.
' The Appellant either submitted copy of sub-contract or copy of certificate issued
5 by the main contractor regarding awarding the sub-contract to the Appellant.
&a Further,'all these works are relating to services provided to the Government or

local body/authority through the main contractor.

o @ 11.2 On perusal of the copy of Balance Sheet, Profit & Loss Account, Form
' ¥ 26AS and the copies of works contract for the year 2016-17 submitted by the

Appellant, it is found that they have provided construction services as a sub-
;i‘ * contractor for the work pertaining to C. C. Road of 18 Meter DP Road in ward
: No. 15 from Sangam Baugh to behind Patel Park awarded by Jamnagar
Mahanagar Palika and main contractor is M/s. Pruthvi Corporation, Bhavnagar

and work of paving block road at K. Para, Pirchhalla, Navapara, Takhteshwar
# ward awarded by Bhavnagar Mahanagar Palika and the main contractor is M/s.
Rajrath Construction, Bhavnagar. The Appellant either submitted copy of sub-
contract or copy of certificate issued by the main contractor regarding awarding
the sub-contract to the Appeliant. Further, all these works are reiating to
services provided to the. Government or locat body/authority through the main

contractor.

it is the contention of the Appellant that they are providing construction
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Appeall No: V2/B6/8VR/20 _
service to local government authorities through main contractor and theig
service is exempted by virtue of Sr. No. 12(e), 13(a) read with Sr. No. 29(h)
Mega Exemption Notification No. 25/2012-Service Tax dated 20.06.2012,

amended. The relevant provisions are re-produced below:

“12. Services provided to the Government, a local authority or a governmentag
authority by way of construction, erection, commissioning, installatio
completion, fitting out, repair, maintenance, renovation, or alteration of -

{a) ik

(b} ....;

(c) ek

{d) canal, dam or other irrigation works;

(e} pipeline, conduit or plant for (i} water supply (ii) water treatment, or (i
sewerage treatment or disposal; or

(f) kak M

13. Services provided by way of construction, erection, commissioningg
instaltation, completion, fitting out, repair, maintenance, renovation,

alteration of ,-

(a) a road, bridge, tunnel, or terminal for road transportation for use

general public;

29. Services by the following persons in respective capacities -

(@) ...

(B) -.;

()
(d) ***
(€] ***:
() s
“(9) ..;
(8a) ....;
(gb) ....;

out, repair, maintenance, renovation or alteration of bridge and road an
disposal to main Contractors. They have provided the said services under th
capacity of Sub Contractor to Main contractors, who are providing the services
the Government or Local authority. All the services provided by Main contracto
to the Government or Local authority are falling under the definition
exemption under various clauses of Mega Exemption Notification No.25/201
Service Tax. | also find that the. Appellant has provided the work contra 4
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services under the capacity of Sub-contractor te the main contractors which are
exempted in view of clause 29(h) of Notification No. 25/2012-5T. Further, the
Appellant has also provided services of construction, erection, commissioning,
installation, completion, fitting out, repair, maintenance, renovation or
alteration of pipeline, conduit or plant for (i) water supply (ii} water treatment,
disposal to main Contractors under the capacity of Sub Contractor and the Main

contractors are providing the services to the Government or Local authority.

12.2 Thus, on conjoint reading of the documents submitted by the Appeilant
and Clause 12{e), 13(a) and 29(h) of Mega Exemption Notification No. 25/2012-
Service Tax, | find that when the main contractor is providing the works contract
services is exempted, then sub-contractor supply the works contract services to

the main contractor also come under the purview of the exempted category.

13. In view of discussions and finding, | set aside the impugned order and

allow the appeal filed by the Appellant.
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14. The appeal filed by Appellant is disposed off as above.

T/ Attested
| ﬁ?»«ga/ W’ viad
Superintendent (g v ﬁ't-’)/(Shiv Pratap Singh),
Centrai. g;:éf‘ppeals) 3n'3a=a (ardie)/Commissioner (Appeals)
By R.P.A.D.
To, ' Jar #,
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