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_ Appeal No: GAPPL/COM/STP/1362/2022
po \Rs-:b
:: wdier 3meYr / ORDER-IN-APPEAL ::

M/s. Krishna Construction and Engineering Works, Bhavnagar (hereinafter

referred. to as “Appellant”) has filed the present Appeal against Order-in-
Original No. 848/SERVICE TAX/DEMAND/2021-22 dated 23.03.2022 (hereinafter
~ referred to as ‘impugned order’) passed by the Assistant Commissioner, Central
-GST, Bhavnagar-1 (hereirafter referred to as ‘adjudicating authority’).
2. The facts of the case, in brief, are that the income Tax Department
shared the third party information/ data based on fncome Tax Returns/ 2645 for
the Financial year 2014-15, 2015-16 & 2016-17 of the Appellant. Letters dated
03.08.2020 & 20.08.2020 were issued by the Jurisdictional Range Superintendent
requesting the Appellant to provide information/ documents for the Financial
year 2014-15, 2015-16, 2016-17 & 2017-18 (upto June-2017). However, no reply
was received from the Appellant.

3. in absence of_ data/information, a show cause notice .dated 17.08.2020

- was jssued to the Appellant, demanding Service Tax and cess to the tune of Rs.
18,?2,19.1/ - under Section 73(1) of the Finance Act, 1994 (hereinafter referred
te as ‘the Act’) alongwfth interest under Section 75 of the Act. ft was also
proposed to impose penalties under Section 77(1)(a), 78, 77(2) and 77(1)(c) of

.
-
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the Act upon the Appetlant.

4, The adjudicating authority vide the impugned order confirmed Service
Tax demand of Rs. 18,72,191/- under Section 73(1} along with interest under
Section 75 of the Act, imposed penalty of Rs. 18,72,191/- under Section 78 of
the Act, imposed penalty of Rs. 5,000/- each under Section 77(1}(a), 77(2) and
S 77(1)(c) of the Act.

L 5. Being aggrieved, the Appellant has preferred the present appeat on

various grounds as stated below:
(i) .The impugned orcer passed by the Assistant Commissioner is bad in law,

unjust and iliegal, based on surmises and without considering the relevant facts
and circumstances of the law.

(ii)  The Department neither classified the services in Show Cause Notice nor
in the Order-in-Originat, which is the sold ground for quashing of the tmpugned
order in light of plenty o judgments by various Courts/Tribunal.

‘(iiy  They had provided works contract services for construction of bridge and
road for the FY 2016-17 as a sub-contractor or contractor to Government. The
services provided by them are exempted by virtue of Sr. No. 13(a) read with 5r.

No. 29(h) of Mega Exemption Wotification No. 25/2012-Service Tax datec
20.06.2012, as amended.

6. The matter was posted for hearing on 11.11 .2022. CA Poonam Samtam
appeared for personal hearing and reiterated the submissions made in the

/@/ Page 3 of ¥
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appeal. She submitted that the Appellant could not defend the case beforei_._. .
tower authority due tg ill health. The appellant is providing construction sewlces 3
as a sub contractor to a contracter who is providinz service to local governmﬁ tf?

authority. The same is exempied under the Mega Exemption Notif .catmn__
25/2012-S.T. Therefore, she requested to set aside the Order-In-Original and

,3._ "

atlow the appeat.

7. { have carefully gone thmugq the case rf‘f'ords, lmpugﬂed orger andfﬂ
appeal memorandum filed by the Appellart. ! find that the issue to be det:lded‘*'-
in the case on hand is whether the activity carried aut by the appellant is hable? -".
to Service Tax or otherwise. : 3:
8. | find that Show Cause Notice had been issued without verifying any data?“i
or nature of services provided by the Abpellant as the same had been issued only&fr
on the basis of data received from the Incomz Tax department and the‘?s'

Adjudicating Authority has confirmed the demand of Service Tax vide lmpugned

order.
9. It has been held by the Adjudicating Authority that the service pr 0v1d°d b 8
by the Appellant is a taxable service in absence of information/ documents
which were neither submitted by the Appellant nor they had fited any defPrsex o
submission and had not appeared for personal nearing also. The Appellant on the- }
other hand, during the course of personal hearing. stated that they coutd rot

defend the case before lower autherity due to il haalth i is the contentlon t:rf‘!r

the Appellant that thev are providing construction service to local oovernment:-.‘,_f- -
authorities through main contractor and their service is exempted by virtue of ¥ .
5r. No. 13(a) read with Sr. No. 29(k) of Mega Exemption Notification No.
25/2012-Service Tax dated 20.06.2012, as amended.

10.  Now, it is to be decided whether activity carried out by the Appellant is ;
covered under Notification No.z5/2012-Service Tax dated 20.06.2012 and as to
whether the amount received for providing the services is taxable, or otherwis=. '1 1 -_-%

gb-\.:y-.ﬂrﬂ'ai LT

)’

g

11. On perusal of the copy of Form 264S and the copy of works contract f sorl
the year 2014-15 submitted by the Appellant, it is found that they have pravidad *
construction services as a sub-contractor to the main contractor M/s, Gmf*
Construction Co. for repairs of roads of Bhavnagar district package MNo

BYN/SR/2013-14/10 Taluka: Mahuva. The work order was issued by tneﬁ

!‘ .

Executive Engineer, Panchayat Road and Building ”)eoartment Bhavnagar The ¥

Appeliant submitted copy of certificate issued by M/s. Om Construction Co. '
mentioning sub-contract was given to the App=llant. The Appellant aiso 1
submitted copy of sub-contract/ certificate issued by the main contracior
regarding awarding the sub-contract to the Appeilant. Further, the work is !

relating to service provided to the Government of Gujarat through the main ! '* ;:

contractor.
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Appeat No: GAPPL/COM/STP/1362/2022
11.1  On perusal of the ¢gpy of Form 26AS anid the copy of works contract for

the year 2015-16 submitted by the Appellant, it is found that they have provided
“construction services as a sub-contractor for the work pertaining to
improvement of Gadhada Holaya Sakhpar Dhrufaniya Road K.M. 7/0 to 15/0
Tatuka: Gadhda (re-surfacing} awarded by Executive Engineer, Panchayat Road.
and Building Department, Bhavnagar and the main contractor is M/s. Sitaram
Construction. The Appeilant submitted copy of contract agreement between
them and M/s. Sitaram Construction. Further, the work is relating to services
provided to the Government of Gujarat through the main contractor.
11.2  On perusal of the copy of Form 26AS and the copies of works contract for
the year 2016-17 submitted by the Appellant, it is found that they have provided
construction services as a sub-contractor for the work pertaining to (1) S. R. to
Lathi-Liliya Road KM 0/0 to 21/6 and main contractor is M/s. Sitaram
Construction, Bhavnagar (2) work of erection of pipline connecting to new sump
at village: Nathugadh under Tansa Zone Water works yojana awarded by
Executive Enginner, Gujarat Water Works & Sewage Board, PWD, Bhavnagar to
the Appellant (3) work of erection of L. L. & Jointing of 457mm dia 5 mm thick
M. S. Pipe line from GWIL pipe line Budhel inlet chamber connection, Taluka:
~ Bhavnagar under Budhel Zone awarded by Executive Engineer, P. H. Works
' _D,i_v_i_sion'_, G;W.S;& S. Board, Bhavniagar to the Appellant. The Appellant
submitted copy of sub-contract issued by the main contractor i.e. copy of
contract awarded by the Government. Further, all these works are relating to
services provided to the Government through the main contractor .or directly by
the Appellant.
12. 1t is the contention of the Appellant that they are providing construction
service to local government authorities through main contractor and their
service is exempted by virtue of Sr. No. 13(a) read with Sr. No. 29(h) of Mega
Exemption Notification No. 25/2012-Service Tax dated 20.06.2012, as amended.

The retevant provisions are re-produced below:
“Notification No. 25/2012-Service Tax dated- 20th June, 2012, as amended.

«12. Services provided to the Government, a local authority or a governmegi'ai
authority by way of construction, erection, 'g:ommg'ssioning, _insta!tat:on,
completion, fitting out, repair, maintenance, renovation; or alteration of -

{a hiel . . ] . -

(b) a historical monument, archaeological site or remains of natrc_mal
importance, archaeologicai excavation, or antiquity specified under the Ancient
Monuments and Archaeologicat Sites and Remains Act, 1958 (24 of 1958);

. (c) Akl .

{d) canal, dam or other irrigation works; .
{e) pipeline, conduit or plant for (i} water supply (ii) water treatment, or (iii)
sewerage treatmer. or disposal; or

(f) kkh F .

13. Services provided by way of construction, erection, commissioning,

installation, comgletion, fitting out, repair, maintenance, renovation, or
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6- Appeal No: GAPPL/COM/STP/1362/2022
{a} a road, bridge, tunre!, or terminai for rcac transportation for use by
general public;

29. Services hy the following persons in respective capacities -

(@) s (D) s () ™ (d) ™5 (€} % () (83 s (80) s (8D) 5 -
th) sub-contractor providing services by way of works contract to another

contractor providing works contract services whizh are exempt;” _
12.1 1| find that the Appetlant has provided sub contract service by way of:
construction, erection, commissioning, . installation, comptetion, " fitting out,
repair, maintenance, renovation or alteraticn of road and disposal to main |
| Contractors. They have provided the said services under the capacity of Sub_‘
Contractor to Main contractors, who are providing the services to the_
Government or Local authority. All the services pro'«rl:ded by Main contractors to;
the Government or Local authority are falling under the definition of exemptioné
under various clauses of Mega Exemption Notification No.25/2012-5ervice Tax. l;
atso find that the Appellant has provided the work contract services under the '
capacity of Sub-contractor to the main contractors which are exempted in view: J
of clause 29(h) of Notification Mo. 25/2012-S7. Further, the Appellant has snso
provided the services directly to the Government of Gujarat by way of
construction, erection, commissioning, installation, completion, fitting out
repair, maintenance, renovation, or alteration of frrigation warks, mpehre
conduit or plant for (i) water supply (ii}) water treatment, or (iii) qewerage
treatment or disposal.
12.2 Thus, on con]omt reading of the Clause 12(d), 12(e), 13(a) and 29(h) ofé
Mega Exemption Notification No. 25/2012-Service Tax, | find that if main .
contractor is providing the works contract services is exempted, sub-contractor
| supplying the works contract services to the main contractor also comes unce
the exempted category. Further, services provided directly to the Government;
are also exempted from the Service Tax.

13. In view of discussions and finding, | set aside the impugned order and;

allow the appeal filed by the Appellant.

14, orftamal gr ool ) 7 st 31 AgerT Sud aid & Rear s 2 |

14.  The appeal fited by Appellant is disposed off 55 above.
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