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Appeal No: V2/33/BVR/2022

M/s. Jagdish Borwell Co., Station Road, Bagasara, Dist.: Amreli,
Gujarat-365440 (hereinafter referred to as *Appellant”) has filed present
Appeal against Order-in-Original No. BHV-EXCUS-000-)JC-PK-010-2021-22
dated 15.02.2022 (hereinafter referred to as ‘impugned order’) passed by
the Joint Commissioner, Centrai GST, Bhavnagar (hereinafter referred to
as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the Income Tax Department
provided data/ details of various Income Tax payers, who in their Income
Tax Returns for financial year 2014-15, 2015-16 & 2016-17 declared to
have earned income by providing services classified under various service
sectors. The Income Tax Department also provided data of Form 26AS
showing details of total amount. paid/ ‘credited under Seéction 194C, 194H,
1941 & 194) of the Intome Tax Act, 1961 in respect of various persons
which depicted that such persons had earned income from providing
services like contract, commission or brokerage, renting of movabie/
immovable property, Technical or Professional service etc. The said data
- also contained the details of the Appellant who had not obtained Service
Tax Registration under the Finance Act, 1994 (hereinafter referred to as
‘the Act’). The jurisdictional Superintendent, vide letters dated 21!07.2020
& 28.07.2020 to the Appellant called for the information/ documents viz.
Copies of I.T. Returns, Form 26AS, Balance Sheet (incl. P & L account),
VAT/Sales Tax returns, Annual Bank Statement, Contracts/ Agreements
entered with the persons to whom services provided etc. No reply/
response was received from the Appellant and the Service Tax was
determined on the basis of data/ details provided by the Income Tax
.department and culminated into Show Cause Notice dated 04.09.2020
invoking extended period of 5 years proposing to demand Service Tax of
Rs. 89,18,607/-, including ali cesses under Section 73(1) of the Finance
Act, 1994. (hereinafter referred to as ‘the Act’) with interest under Section
75 of the Act, and proposmg to impose penalty under Section 77(1)(a),
77(2), 77 (1)}(c) and Sectlon 78 of the Act.

3. The adjudicating authority vide the impugned order confirmed

Service Tax demand of Rs. 80,89,579/- under Section 73(1) invoking
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extended period of 5 years along with interest under Section 75 of the Act
and dropped the remaining demand of Rs. 8,29,028/-. The adjudicating
~ authority imposed penalties of Rs. '10,000/- each under Section 77(1)(a),
Section 77(2) and Section 77(1)(c) of the Act. The penalty of Rs.
80,89,579/- was also imposed upon the Appellant under Section 78 of the

Act.
- 4, The Appellant has preferred the present appeal on 04.05.2022

alongwith application for condonation of delay on various grounds mainly
as stated below: )

(i) The adjudicating authority -finds that driilling of boreweli/ tubewell at
agricultural farm is a construction service and not a service directly related to
agricultural operations as enumerated in Section 66D{1) of the Act. The
adjudicating authority placed reliance on Sr. No. 54 of, the Notification No.
12/2017-CT(Rate). As per the said Notification the process carried out is
including and not limited to the activities mentioned and alt activities essential
for the purpose of agriculture operations are exempt from payment of service
tax. Driiting of borewell and thereby taking the water from borewell is very
much essential for the agricultural activity and therefore, reading the words in
the Notification in narrow sense is not acceptable and legitimate benefit cannot
be denied to the appellant. The finding that activity carried out by the appellant
at the agricultural farm is construction activity is baseless.

(i)} The adjudicating authority relied on the decision of Tamil Nadu Authority of
Advance Ruling given in the GST regime which is not acceptable as GST Flyer
on “Advance Ruling Mechanism in GST” issued by the Board clarifies that an
advance ruling is not applicable to similarly placed other taxable persons in the
state and is only limited to the person who has applied for an advance ruling.
Thus, decision relied upon by the adjudicating authority cannot be applied to
the Appellant.

(iii) The Appellant relied on clarification issued from F. No. 354/35/2014-TRU
dated 04.03.2014 which states that the Borewell services are excluded from the
tax liability since it is covered in the scope of Negative List Entry under Section
66D(d)(i) of the Act. Further the appellate authority of advance ruling (AAAR)
clarified that for the letter presented under the erstwhile service tax regime
which was adopted by the GST regime too, the question of classifying the bore
well activity under the list was still under discussion and not decided.

(iv) The Appellant rely on the judgment of M/s. Pasupatinath Tubewells Vs.
Commissioner of Central Excise, Udaipur by CESTAT, Principal Bench, New
Dethi in Service Tax Appeal No. 50424 of 2021 (SM), Final Order No.
50278/2022 dated 07.03.2022, wherein it has been held that the activity of
drilling of borewells is covered in the negative list, which is exempt from tax.

(v) With regard to penaity under Section 78 of the Act, the Appellant contested
that they have not suppressed anything from the Department who .obtained the
information from the statutory records of Income Tax Department. They were
under reasonable belief that the service provided by them is not liable to
service tax as per Section 66D(d)(i) of the Act and clarification issued by letter
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F. No. 354/35/2014-TRU dated 04.03.2014 and therefore, there is no malafide
intention on the part of the Appellant with intent to evade payment of service
tax. Their case is fit to invoke provisions of Section 80 of the Act and they rely
on the decision of M/s. Multi Trake Network Vs. CST Delhi. '

(vi) With regard to penalty under Section 77 for failure to obtain registration,
failure to assess the tax liability and failure to furnish information, the Appellant
stated that they were not liable to service tax and therefore, they are not liable
to obtain registration or to assess the tax liability. They have already filed the
statutory returns with the Income Tax Department which was provided to the
Department. They have never received letter calling the documents and there
. was no intention to not to submit the same and they have submitted all the
documents at the time of adjudication. Therefore, they are not liable for any
penalty under Sectior 77 of the Act. They rely on the judgment in the case of
Commissioner of C.Ex., Tirunelveli Vs. Global Software Solutions (P) Ltd. - .
2011 (24) S.T.R. 707 (Tri.-Chennai, Tamilnadu Housing Board Vs. Collector of

Central Excise, Madras - 1994 (74) ELT 9 (SC). |

5. Personal hearing in the matter was held on 21.10.2022 which was
attended by Shri Rishi Upadhyay, CA, wherein he reiterated the
submissions made in the appeal. He submitted that the service of laying
borewells, being closely connected with agricultural activity, is exempted
being under negative list vide Section 66 D (d)(i). He referred to latest
tribunal order in Service Tax Appeal No. 50424 of 2021 (SM)dated
107.03.2022 in case of M/s Pashupati Nath Tubeweils. Relying upon the
same he requested to set aside the Order-In-Original and allow

consequential relief.

6. I have carefully examined the show cause notice, impugned order,
appeal memorandum and written submission of the Appellant. The issue to
be decided in the present appeal is whether the service provided by the
appellant by way of Drilling / Boring of Tube Wells to individual farmers is
taxable or otherwise. I find that the Appeltant has filed appeal with
condonation of delay requesting to set aside the impugned Order-In-
Original, confirming the demand of Service Tax amounting to Rs.

80,89, 579/- with Interest and various penaities under the Act.

7. As the Appeliant has filed appeal with condonatlon of delay, I would
first like to examine first whether the delay, if any, is condonable and
whether the appeal can be admitted. I find that as per ST-4 filed by the
appellant, date of communication of the demsmn or order appeal against is
shown as 18.02.2022. Appeal is filed by the appellant on 04.05.2022. As
per Order passed by Hon'ble Supreme Court in Misceilaneous Application

Ay —
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No. 21 of 2022 along with other applications, it is clarified that the period
from 15.03.2020 till 28.02.2022 shall stand excluded in computing the
periods prescribed under Sections 23 (4) and 29A of the Arbitration and
Conciliation Act, 1996, Section 12A of the Commercial Courts Act, 2015
and provisos (b) and (c) of Section 138 of the Negotiable Instruments Act,
1881 and any other laws, which prescribe period(s) of limitation for
instituting proceedings, outer limits {within whirh the court or tribunal can
condone delay) and termination of proceedings. Accordingly, last date to
file appeal was 27.04.2022. Appellant filed the appeal on 04.05.2022 i.e.
06 (six) days delay. Looking to‘the ground advanced by the Appellr_mt, I
condone the delay of 06 days.

8. Now I proceed to examine contentions raised by the Appeilant in the
grounds of appeal is that the services provided by them for drilling of
borewell to the individual farmers are non-taxable vide Section 66(D)(d)(i)
of the Finance Act, 1994 i.e. Negative list of services and thereby not liable
for the payment of Service Tax. The appellant has also relied upoh the
letter F.No. 354/35/2014-TRU dated 04.03.2014 stating that Borewell
Services are excluded from tax liability since it is covered in the scope of
Negative List'Entry under Section 66 D (d) (i) of the Finance Act, 1994,

9. The Adjudicating Authority, in his findings in impugned Order-In-
Original dated 15.02.2022, recorded that the drilling of the boreweil/
tubewell, even in the agriculturé land, is a construction service. On this, 1
| find that the Adjudicating Authority has not advanced any logical reasbning
in support of his findings. The Adjudicating Authdrity has also failed to cite
any legal provision under which the service provided by the Appellant is
categorized as construction service. I am unable to visualize any structure
emerging out as a result of the activity of drilling of borewell. Therefore, I |
am of considered view that such cryptic finding without any reasoning or..

backing of law is mischievous and not tenable. I discard the same in toto.

10. Now the issue to be decided is whether the service of drilling bore-
wells for agriculturist is exempted from service under Section 66D(d)(i) of
the Finance Act, 1994 or otherwise. Section 66D(d) of the Finance Act,
1994 reads as under:
"(d) services relating to égriculture or agricultural produce by
way of— ‘
Page 6 of 10
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(i) agricultural operations directly related to production of any
agricuitural produce including cu!tfvatfon harvesting, threshing, p.‘ant
protection or testing;

(i) supply of farm labour;

(iii) processes carried out at an agncultura! farm including tending,
pruning, cutting, harvesting, drying, cleaning, trimming, sun drying,
fumigating, curing, sorting, grading, cooling or butk packaging and such
like operations which do not alter the essential characteristics of
agricl:(ultura! produce but make it only marketable for the primary
market;

(iv) renting or leasing of agro machinery or vacant land with or without a
structure
incidental to its use,

"(v) loading, unloading, packing, storage or warehousmg of agrrcu!tura!
produce;

(vi) agricultural extension services;

(vii) services by any Agricultural Produce Marketing Committee or Board
or services provided by a commission agent for sale or purchase of
agricultural produce”

10.1 Plain reading of the above provision would reveal that it covers
services relating to agriculture or agricultural produce by way of
agricultural operations directly related to production of any agricultural
produce. including cultivation, harvesiing, threshing, plant protection or
testing. The scope of the provision is “including” and not limited to the
‘activities specifically mentioned therein and covers all activities essential
for the purpose of agriculture operations for exemption from payment of
service tax. Drilling of borewell and thereby taking the water from borewell
is very much essential for the agricultural activity and thérefore, restricting
the scope by reading the words in the statute in a narrow sense is not
acceptable for denying legitimate benefit. Irrigation is essential for
cultivation of any crop and, therefore, drilling of well is to be considered as
an agricultural operation. Drilling of borewells in the agricultural fields, in.
my view has no other purpose and i;; an agricuItUral operation directly
related to production of agricultural produce. I find that even prior to
introduction of the Negative List regime of Service Tax in 2012, the
Government had specifically kept out the service of drilling of borewells out
of service tax net vide notification No.15/2005-ST dated 07.06.2005. In
fact the Central and state governments have been extending subsidy/
financial assistance to the activity of drilling bore-wells in agricultural

fields. Clearly, the intent was not to tax this activity.

10.2 The reliance taken by the adjudicating authority in the Advance

Ruling No. AAAR/14/2021 (AR) dated 30.06.2021 issued by Tamil Nadu
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State Appellate Authority is on the wrong footing as the same was
rendered in the GST era and cannot be made applicable to Service Tax
mattef's. It is well settled that an advance ruling has no precedence value
at par with Case laws. The GST Flyer on "Advance Ruling Mechanism in
GST" issued by the Board clarifies that an advance ruling is not applicable
to similarly placed other taxable persons in the state and is only limited to
the person who has applied for an advance ruling. Thus, AAAR: decision in
respect of another taxpayer in & different state under a different statute in
a different era relied upon by thle adjudicating authority cannot be appiied

to the Appellant.

10.3 I also find that in the said Advance Ruling as reported at 2021 (54)
G.S5.T.L. 408 {App. A.A.R. - GST - T.N.) in TVL. Vallalar Borewells, the said
party has contend before the Appellate Authority for Advance Ruling as
under:
“The Hon’ble Finance Minister vide TRU Letter No. F. No.
354/35/2014-TRU, dated 4-3-2014 has clarified that drilling of
borewell for supply of water for production of any agricultural
produce is excluded from service tax since it is covered by the scope
of negative list entry in Section 66D(d)(i) of the Finance Act.”

It was in this context the Appellate Authorlty for Advance Ruling observed
as under:

*7.5 The letter of the then FM quoted and relied by the appellant .
was also discussed by the Fitment Committee and finds mention
during the 28th GST Council Meeting vide Annexure IV to agenda
Item 7. After deliberations, the Council approved the proposal of
Fitment Committee of not acceding to the demand of exemption for
drilling of borewells for agricuiture from GST but required to study
further. In the same table in Annexure 1V pertaining to issues
relating to services, against Sl. No. 3 (page No. 258 of Vol. I), the
Fitment Committee while stating that the same issue was already
raised in the service tax regime quoting the FM letter, further
reasoned as “The services covered by the scope of Section 66D(d)(i)
of the Finance Act, 1994 and Sl. No. 25(a) of the mega exemption
Notification No. 25/2012-S.T. are exempted in GST vide Sl. No. 54
and 3 of Notification No. 12/2017-C.T. (Rate). Thus, the status quo
has been maintained in GST vis-a-vis Service Tax regime”. It is clear
from the above that as such no exemption was intended by the
Government for borewel! drilling for agricultural purposes and
continues to be under its examination.”

10.4 Contrary to the findings by the Adjudicating Authority, it is evident
from the above that the Finance Ministry vide Iétter F. No. 35‘4/35/2014—
TRU dated 4-3-2014 had already clarified that drilling of borewell for
supply of water for production of any agricuitural produce was excluded
from service tax and was covered by the scope of negative list entry in
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Section 66D(d)(i) of the Finance Act, 1994. It is also clear from the above
that during the 28" "GST Council Meeting deliberations, referring to the
taple in Annexure IV pertaining to issues relating to services, against Sl.
No. 3 (page No. 258 of Vol. I}, it was dobserved that the Fitment Committee
quoting, the FM letter, had reasoned that "The services covered by the
scope of Section 66D(d)(i) of the Finance Act, 1994 and SI. No. 25(a) of
the mega exemption Notification No. 25/2012-5.T. are exempted in GST
vide Sl. No. 54 and 3 of Notification No. 12/2017-C.T. (Rate). Thus, the

status quo has been maintained in GST vis-a-vis Service Tax regime”.

Thus, it is clear that the exemption that was extended by the Government

for borewell drilling for agricultural purposes during Service Tax era

continued to be under consideration under the GST regime too. I find that
above Advance Ruling in fact supports the cause of the Appellant and does

- not support findings of the adjudicating authority as it observed that the

service of borewell drilling activity was under the negative list during the
Service Tax regime. Even, if it was decided otherwise by AAAR, such a
ruling in the matter of GST cannot be made applicable to matter related to
taxation of Service Tax under different . statute, ignoring fhe specific
statutory provisions and clarifications issued under the Service Tax I'aw.l As
such, 1 hold that demand of service tax én the service of drilling of

borewell to agriculturalist is not sustainable.

10.5. In the case of M/s. Pashubati Nath Tubewells Vs. Commissioner of
Central Excise, Udaipur decided by CESTAT, Principal Bench, New Dethi in
Service Tax Appeal No. 50424 of 2021 (SM), vide Final Order No.
50278/2022 dated 07.03.2022, wherein original authority had extended
the benefit but the Commissioner (Appeals) denied it on appeal by the
department observing that these affidavits (of farmers) were not supported
by payment receipts from farmers'and-certiﬁcates from Gram Panchavyat,
it was held by the Hon'ble Tribunal that the activity of drilling borewells is
covered in the negative list and. is-‘ exempt from service tax. Hon'ble
Tribunal in its conclusion observed as below:

“11. In view of my findings and evidences on record and relying on
the ruling of the Hon’ble Supreme Court in the case of Raja Binoy
Kumar Sahas Roy (supra), 1 hold that the agriculture/cultivation
includes irrigation or watering of the plants, as due to fack of irrigation,

it is very difficult to have any agricuiture produce. Accordingly, I hoid
. that the activities carried out by the appellant is covered in the

)
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Negative List, which are exempt from tax. Accordingly, the impugned
order-in-appeal is set aside and the order-in-original is restored. The
appellant is entitled to consequential benefits in accordance with law.
The appeal is ailowed.”

10.6 The Adjudicating Authority in the present case has not stated any
reasons for deviating from this case law under the Service Tax law relied
upon by the Appellant, in preference to his erroneous understanding of the
ruting by AAAR of a different staté, in case of a different appellant, under a
different statute pertaining to different GST era. Therefore, 1 holdr that
drilling of Borewell in the agricultural fields is essentially an agricultural

activity and legitimate benefit cannot be denied to the applicant.

11. In view of the above discussions and findings, I set aside the
impugned order, dropping the entire demand, interest and all the penalties
therein and allow the appeal filed by the Appellant.

12.  adiesal garn gor FY o srder &1 fRvern setea o ¥ e amar |
12. The appeal filed by Appellant is disposed off as above.

WY / Attested " -
b A

Superintendent o
_ - (Shiv Pratap Singh)
Central GST (Appeals) AR (3nfien)
Rajket ' L (
Commissioner (Appeals)
By R.P.AD. '
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