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; . Appeal No. V2/12/BVR/202
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31"-‘h?-|' ST / ORDER-IN-APPEAL ::

TN s Mye Manish Kishanchand Rajai, Bhavhagar (hereinafter referred to av
“Appellant”) has filed the present Appeal against Order-in-Original No. BHV-
EXCUS-000-JC-LD-009-2021-22 dated 09.02.2022 (hereinafter referred to a
‘impugried order’) passed by the Joint Commissioner, Central GST, Bhavnagar

(hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the Income Tax Department
provided data/ details of various persons, who declared in their Income Tasx
Returns for financial year 2014-15, 2015-16 & 2016-17 to have earned income by
providing services classified under various service sectdrs._ The Income Tax
Department also provided data of Form 26AS showing details of total amount
paid/ credited under Section 194C, 194H, 1941 & 194J of the Income Tax Act,
1961 in respect of various persons which depicted that such persons had earnect
_ income from providing services. The said data also contained the details of the
Appellant who had not obtained Service Tax Registration under the Finance Act,
1994 (hereinafter referred to as ‘the Act’). The jurisdictional Superintendent
issued letter dated 15.07.2020 and email calling for the information/ documents
for the financial year 2014-15, 2015-16, 2016-17 & 2017-18 (upto June-2017}.
. - The said letter dated 15.07.2020 was received back from the Postal Authorities
undelivered with remarké “Not Known/ Left/ Incomplete Address etc.” Since no
reply/ response was given by them, the Service Tax was determined on the basis
of data/ details provided by the Income Tax department available on records.

3.  The above investigation culminated into Show Cause Notice dated
03.09.2020 proposing to demand Service Tax of Rs. 1,06,76,628/- including all
cess under Section 73(1) of the erstwhile Finance Act, 1994 (hereinafter referrad
te as ‘the Act’) by lnvokmg extended period alongwith interest under Section 75
of the Act from the Appellant. It was also proposed to impose penalty under
Section 77(1)(@}, 77(2), 77 (1){c) and Section 78 of the Act.

4, The adjudicating authority vide the impugned order confirmed Service

Tax demand of Rs. 1,06,76,628/- under Section 73(1) by invoking extended

period of 5 years along with interest under Section 75 of the Act. The

adjudicating authority tmposed penalties of Rs. 10,000/- each under Section

77(1)(a), 77(2) and Section 77 (1){(c) of the Act. The penalty of Rs. 1,06,76, 628/ -
. was also imposed upon the Appellant under Section 78 of the Act.

5. Being aggrieved, the Appellant has preferred the present appeal on

various grounds as stated below:

The Show Cause thxce issued by invoking the extended perlod of time is

wanfia/ Attested
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time barred, not in consonance with expression of law and thus not enforceatte

under the law.

{ii) The adjudicating authority has not appreciafed that the appellant has
provided services of transportation of goods by road and same is covered uncer
the Negative List of services under Section 66D of the Act and herce tie
appellant is not liable to Service Tax as service provided are covered uncer the

negative List of services.

(iii) The adjudicating authority erred in taxing the services of transport of
goods by road under the head “Transfer of goods by way of hil:ing, leasirg,
licensing or in any such manner without transfer of right to use such goods”. The
adjudicating authority has not appreciéted that means of providiyg
transportation of goods is also exempt under mega exemption Notification No.
25/2012-ST.

{iv) The adjudicating authority has in similar case of Kishanchand Bhulchad
Rajai, father of the Appellant engaged in providing similar services of transport
of goods road has dropped the proceedings vide OO No. BHV-EXCUS-000- JC-LD-
004-2021-22 dated 26.11.2021 and he ought to have dropped the proceedirgs
agamst the Appetlant being tdentlcal case.

(v}  The adjudicating authority has not appreciated that individual truck

owners are outside purview of service tax as held by various decided case laws.

(vi) The adjudicating authority has not appreciated that there is 10
suppression of facts, fraud etc. with intend to evade pa'yrnent of tax by tne
Appellant and hence the adjudicating authonty erred in law in levying penal ty
under Section 78 and 77 of the Act.

6. Personal hearing in the matter was held on 18.10.2022. Shri Javesh N.
Mehta, Shri Manish Kishanchand Rajai & Shri Dinesh Rajai appeared for persoral
hearing and submitted a paper book containing written submissions with legal
provisions relied and copies of previous orders wherein the proceedings were
dropped. In one such order in case of present appellant’s father passed by t1e
same authority also the proceedings were dropped under identical farts and
circumstances. They submitted that they were transporting godds by road as
individual truck owners without issuing any consignment note and the servi-e
provided by them was exempt under Section 66D{P} of the Finance Act, 1994
They also submitted that the lower Adjudicating Authority has erroneou y
considered that they were renting trucks for transport of goods. They requested
o drop the present proceedings as the issue is already settled and accepted by
the Department as per the orders previously issued. They have nothing more to

w4RT / Attested
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7. The paper book gﬁfﬁining written %Emission produced' during the
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| ssbmitted by the in the Appeal mémbr'aﬁdt‘;i'nthm thepaipérﬁook,they have
s.bmitted the copies of RC books of trucks,' audited .annual accounts for financia'

year 2014-15 to 2016-17, Form 26AS for the financial year 2014-15 to 2016-17,

audited annual accounts for financial year 2014-15 to 2016-17 of Kishanchand

Rajai, copies of Order-in-Originals issued by other Adjudicating Authority
dropping the proceedings in similar matters, copies of provisions of Income Tax

Act as well as Finance Act. They have also submitted Tax Audit Report for tihe

year 2014-13 and copies of freight bills.

8. | have carefuuy gone through the case records, impugned order, appeat
memorandum and written submission filed during the course of personal hearirng
by the Appellant. The issue to be decided in the case on hand is that whett.:’
the Appe:tlant is liable to pay service tax on activity carried out by them or not.

9. } find that the Adjudicating Authority found that the activity of the
Appellant is covered under Section 65B(44) of the ActT as well as under clause ({}
‘of Section 66(E) of the Act and held that the Appellant was liable to pay service
tax on transfer of goods by way of hiring, leasing, licensing or in any such
manner without transfer of right to use such goods. | find that the subject issue
was clarified by the Board vide Circular No. 198/08/2016-Service Tax dated
17.08.2016 which is re-produced below for reference:

Subject: Service tax liability in case of hiring of goods without the transfer of the right '
to use goads. ‘ :

In terms of sub-clause (d} of clause (29 A) of Article 366 of the Constitution of India,
the transfer of the right to use any goods for any purpose (whether or not for a
specified period) for cash, deferred payment or other valuable consideration is deemed
to be a sale of those goods by the person making the transfer, delivery or supply and ¢
purchase of those goods by the person to whom such transfer, delivery or supply is
made. It follows that such transactions will be {iable for Sales Tax/Value Added Tax. I3
terms of section 66E(f) of the Finance Act, 1994, transfer of goods by way of hiring,
leasing, licensing or in any such manner without transfer of right to use such goods is a
“declared service” and hence liable to service tax. In this regard some representations
have been received. :

2. The matter has been examined. | am directed to draw your attention to the fact
that in any given case involving hiring, leasing or licensing of goods, it is essential to
determine whether, in terms of the contract, there is a transfer of the right to use the
goods. Further, the Supreme Court in the case of Bharat Sanchar Nigam Limited vs
Union of India, reported in 2006(2} STR 161 5C, had laid down the following criteria (o
determine whether a transaction involves transfer of the right to use goods, namely,-

a. There must be goods available for delivery;
b. There must be a consensus ad idem as to the identity of the goods;

c. The transferee should have a legal right to use the goods — consequently all legal
consequences of such use, including any permissions or licenses required therejo-
should be available to the transferee;

vinihFor the period during which the transferee has such legal right, it has to be to the
\ sion to the transferor this is the necessary concomitant of the plain language of

W/ d)}/ﬂ Page 50f 3
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the statute — viz. a “transfer of the right” to use and not merely a hrence to use the
goods;

e. Having transferred the right to use the goods during the period for which it is to be
transferred, the owner cannot again transfer the same right to others.

3.1 This criteria must invariably be followed and applied to cases involving hiring,
leasing or licensing of goods. The terms of the contract must be studied carefully vis-
a- vis the criteria lgid down by the Supreme Court in order to determine whether
service tax liability will arise in a given case. It is not possible to either give an
exhaustive list of illustrations or judgements on this issue. Cases decided under the
Sales Tax /VAT teglstatians have to be considered against the background of thcse
particular legislative provisions and terms of contract in that case.

3.2 The following case law may also be referred to. These should not be applied
mechanically but their applicability to the facts of a given case, the ‘terms of the
contract in the given case and the criteria laid down by the Supreme Court should be
examined carefully.

3.2.1. Commissioner VAT vs International Travel House Ltd — Dethi High. Court
Jjudgement dated 8-9-2009 in ST Appeal 10/2009.

3.2.2 Rashtriya Ispat Nigam Limited vs Commercial Tax Officer reported in 1990(77)
STC 182 and State of Andhra Pradesh vs Rashtriya :'spar Nigam Limited reported in 2002
(126) STC 114

3.2.3. State Bank of lndl'a vs State of Andhra Pradesh reported in 1988 (70) STC 215 A.P
3.2.4 Ahuja Goods Agency vs State of Uttar Pradesh reported in 1997 (106) STC 540

3.2.5 Lakshmi AV Inc vs Assrstant Commercial Tax Officer reported in 2001(124) STC 426
Karnataka

3.2.6 G. S. Lamba and Sons vs State of Andhra Pradesh reported in 2015(324) ELT 316
AP

4.1 There will aiso be cases involving either a financial lease or an operating lease. The
former generally involves a transfer of the asset and also the risks and rewards
incident to the ownership of that asset. This transfer of the risks and rewards is also
recognised in accounting standards. It is generally for a long term period which covers
the major portion of the life of the asset and at the end of the lease period, usually
the lessee has an option to purchase the asset. The lessee bears the cost of repairs and
maintenance and risk of obsolescence also rests with him. In contrast, an operating
lease does not involve the transfer of the risks and rewards associated with that asset
to the lessee. It is for a short term period and at the end of the lease period the fessee
does not have an option to purchase the asset. The cost of repairs, maintenance and
obsolescence rests with the lessor.

4.2. Similarly in the aircraft industry there are “dry leases” and “wet leases”.
Generally speaking, “wet leases” may involve short term:provision of an aircraft along
with crew, maintenance and insurance while the lessec bears other operating
expenses. In contrast, a “dry lease” is for a relatively longer term and involves the
provision of an aircraft only without crew.

4.3 The above two situations have been elaborated orly to explain and emphasrze the
diverse nature of such transactions. There can be variations and in some cases, @
combination.

5. In all these cases, no a priori generalisations or assumptions about service tay:
liability should be made and the terms of the contract should be examined carefully,
against the backdrop of the criteria laid down by the Supreme Court in the Bharat
Sanchar Nigamn Limited case as well as other judicial pronouncements

9.1 | find that lower Adjudicating Authority has not discussed or elaborateci
reasoning for arriving of the conclusion that the activity carried out by the
Appellant falls under the scope of Section 66E(f) of the Act as directed in the
circutar. On perusal of the impugned order, ! find that the lower Adjudicating

Authority has not tested the ingredients narrated by the Board in above
aAa/ Attested
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mentioned Circular to prm the taxability of the services carried out by the
petlant. The para 4.1 of the above mentloned Clrcular also speaks about the
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type of l'ease and it should be recogmzed in the books of account and the lessee
bears the cost of repairs and maintenance and risk of obsolescence also resi:

with him.

9.2 On the contrary, on perusal of the records, | find that as per the Tax Audir
Report Part-B of form No. 3CD submitted by the Appellant, their nature of
bosiness or profession is Transporter, It is also mentioned in the books of
. account that the Appellant has borne the expenses viz. diesel expenses, Naka &
Toll Tax expenses, loading and unloading expenses, spare parts eicpenses, Driver
cleaner salary expenses, Road Transport Tax (RTO Tax), Truck insurance -
expenses etc. Further, | find from the documents submitted by the appellant
that during the relevant period, the Appellant had never made any agreement /
contract with the recipient of the services to use the goods without transfer of
its n’ght.‘ instead, they had supplied the said trucks for transportatioh of goods to
their customers in whicb the position and control always lies with the Appellant:
and they had never supplied their trucks on hiring/ leasing/ licensing to their
customers. Further, on verification of ledgers and.freight memo submitted by
~ the Appelignt, it appears that they charged the freightfper trip from their

customers.

9.3 In view of the above, it is clear that the Appellant is engaged in transport
of goods by road and had provided the services to various companies and hence,
the conclusion drawn by the Ad.judicating Authority that the services provided by
the Appellant is transfer of goods by way of hiring, léasing, licensing or in any
such manner without transfer of right to use such goods under clause (f) of

Section 66(E) of the Act (i.e. declared semces) is devoid of any basis.

10. It is the contention of the Appellant that their services are covered under
negative list as defined under clause 66D {p} (i}. The same is re-produced belov:

for sake of reference:
“66D (p) services by way of transportation of goods—
(i) by road except the services of— -
{A) a goods transportation agency; or
(B) a courier agency;”

. Now coming to the taxability under Goods Transport Agency services; the same
. defined under clause 26 of Section 658 of the Act as under:

waa / Attested
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“(26) “goods transport agency” means any person who provides service in
relation to transport of goods by road and rssues consignment note, by

whatever name called;

140.1 On verification of documents viz. books of accounts, .profit & loss
accounts and copies of bills issued by the Appellant, it is amply clear that the
services provided by them is transport of goods other th-aln a Goods
Transportation Agency as they have not issued consignment notes. The Appellant
has submitted copies of Freight Memo issued by one Komal Roadlines wherein
the name of the Appellant, his truck number and destination as ‘from area’ to
‘to area’ has been. mentioned. Furfher, the name of consignee is also mentioned
in the freight memos issued by Komal Roadtines. Therefore, it is amply‘ clear
that the Appeliant is an individual truck owner/ ‘operator and not a Goods
Transport Agency and hence covered under Section 66D{p)(i}(A).

11. In view of discussions and finding, | set asidé the impugned order and
allow the appeal filed by the Appellant.

12, onfere g0 7o 1 ordier a1 e iR s R o |

12,  The appeal filed by Appellant is disposed off as above.

bﬁS}l/ (R var ﬁ!‘)/(éh;\ll;:tap Singh),

_~8uperintendent™ .
Central GST (Appeals) AT (=Y Commissioner -(APPE‘dlS)

ByR.P.AD.  rajkot

To, Jar &
M/s Manish Kishanchand Rajai, F/7, ' .
‘Trade Centre, First Floor, Kalanala, A7 T Ao, fo, 5 #E,

Bhavnagar-364001 WA HENA, FAAH, HETR-
JEYool |

wfafafy .-

1) #A&T g, mwﬁmmwéﬁuawm eh, TSid mamala
aa‘ramfﬂfraal

2) Y, K] U9 WAl W UF FHE UG YeH, HIEHR NTEFRIAT,
AT P IS FEATET I

3) IREIFT YT, amnaﬂmmvaaﬁﬁtrma'ew HGAIT By
maﬂa@%r—n

4) WEEF IYFA, ] T AT 9 T4 Feard 591G Yo, mlmsaa’r
mwam&mﬁra?n
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