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- 1 . Appeat No: V2/30/BVR/2022
:; yrfva¥dmaer / ORDER-IHBRPPEAL ::

bow iR b o] MYS. -Anilkurnar --Mé-dhavta&»“Pamaw,wmﬂrop-ﬁmmmn&mewmsmes;--A :
Wing’s Block No. 10, Riddhi Siddhi Apartment, Vadipara Chowk, Dist.
Surendranagar, Gujarat (hereinaftef referred to as “Appellant”) has filed Appeal
No. V2/30/BVR/2022 against Order-in-Original No. BHV-EXCUS-OOO-ADC-VM'-O“l?-
2021-22 dated 15.02.2022 (hereinafter referred to as ‘impugned order’) passed
by the Additional Commiﬁsioner, Central GST, Bhavnagar (hereinafter referred to
 as ‘adjudicating authority’). |
2. The facts of the case, in brief, are that on the basis of data/ detaala.
provided by the income Tax Department, various Income Tax Assessee, who
declared in their Income Tax Returns for financial year 2014-13 were found tc
have earned income by providing services classified under various service
sectors. The Income Tax Department had also provided data of Form 26A5
showing details of totat amount paid/ credited under Section 194C, 194H, 194l &
. | '194J of the Income Tax Act, 1961 in respect of various persons which depicted
that such persons had earned inComé from providing services. The said data alsc
contained -the details of the Appeliant who had not obtained Serwce Tax
Registration under the Finance Act, 1994 (heremafter referred to as ‘the Act j.
The Jurisdictional Supenntendent issued letter dated 21.08.2020 through emait
““on 24.08.2020 and sumrhons dated 09.09.2020 to the Appellant calling for the
+  information/ documents for the financial year 2014-15. The Appellant vide letter
dated 02.09.2020 submitted the documents as per which it appeared that the
Appellant had income of Rs.9,90,36,814/- in the name of contract receipt shown
in P&L account. Since the Appellant has not clarified the reason for non payment
of service tax on contract income, a summon dated 09.09.2020 was issued to
. them but no reply/ response was given by them and hence the Service Tax wa:
determined on the basis of data/details provided by the Ihcome Tax
department. ' |
1. The above investigation cn_ilminated into Show Cause Notice dated
22.09.2020 proposing to demand Service Tax of Rs. 1,22,40,950/- including at’
cesses under Section 73(1) of the Finance Act,' 1994 (hereinafter referred ‘to as
‘the Act’) by invoking extended period alongwith interest under Section 75 of
the Act from the Appellant. It was also proposed to impose penalty unde”
section 77(1)(a). 77(2), 77 (1)(c) and Section 78 of the Act. ' )
4. The adjudicating authority vide the impugned order who confirmet
Service Tax demand of Rs. 1,22,967/- under Section 73(1) by invoking extendex
period of 5 years along with interest under Section 75 of the Act. The
adjudicating authority imposed penalties of Rs. 10,000/- each under Section
77(1)(a) and Section 77(2) of the Act. The penalty of Rs. 1,22,967/- was alsc

A
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Abpeal No: V1/30/BVYR/2022
imposed upon the Appellant under Section 78 of the Act.

5. Being aggrieved, the Appellant has preferred the present appeal -on
28.04.2022 on various grounds as stated below:

(i) The SCN is issued without giving pre-show cause notice consultation to the
Appellant in terms of instructions F. No. 1080/09/DLA/MISC/15 dated
21.12.2015. They rely on case of Dharmashil Agencies Vs. UOI Civil Application.
No. 8255 of 2019, Back Office IT Solutions Pvt. Ltd. Vs. UQI & Ors. 2021 (4) T™I
520, Amadeus India Pvt. Ltd. Vs Pr. Commissioner of CEX, Service Tax and
Central Tax Commissionerate - 2019 (5) TMI 669. Thus the impugned. order
conﬁrmmg demand, interest and penalties is liabte to be dropped.

(i)  The demand of service tax is time barred as the same has been served
beyand a normal period of thirty months in terms of provisions of Section 73(1)
of the Act and there was no fraud or collusion or wilfut mis-statement or
suppression of acts, or contravention of any of the provisions of the Act or of the
Rules made thereunder with an intent to evade payment of service tax. The SCN
is based on income tax data/returns, which was filed on 17.10.2015 and the SCN
is issued on 22.09.2020 i.e, almost after period of five years from the date of
such return. The data was available with the department from the concerned
year in which return is filed and ﬁg;ures are taken from Income Tax Return
without any variation, thus there camnot be any fraud, collusion or wilful
misstatement as the 1. T. retﬁfn was available for verification. They rely on
decision of Hon’ble CESTAT, Allahabad Bench in Tax Appeal No. 70707 of 2018
(DB) in case of M/s. Pappu Crane Service, Apex Electricals (P) Ltd. Vs. UOI - 1992
(61) ELT 413 (Guj.), Pahwa Chemicals P, Ltd. Vs. CCE, Delhi - 2005 (189) ELT 257
(5.C.), CCE Vs. Chemphar Drugs & Liniments - 1989 (40) ELT 276 (5C), NRC Ltd.
Vs. CCE, Thane- - 2007 (5) STR 308 {Tri.-Mum), Cosmic Dye Chemical Vs.
Collector of C.Ex., Bombay - 1995 (75) ELT 721 (SC), Board Circular No. 5/92-
CX.4 dated 13.10.1992 reiterated in Circular No. 1053/02/2017-CX dated
10.03.2017, Vir Teja Roadlines Vs. Commissioner of C.Ex., Ahmedabad -- 2012
{27) S.T.R. 290 (Tri.-Ahmd.). They denied the charges of suppression and the
demand is barred by limitation and requested to drop the demand.

: (ii‘i) The S5CN is time barred as is not covered by extended period of limitation
of 5 years even under the Taxation and other laws (Relaxation and amendment
of certain provisions) Act, 2020. The 5 vears period for issuing show cause notice
for 1 half of F.Y. 2014-15 had already been expired on 13.11.2019 and hence
the show cause notice is time barred at least for the period from 01-04-2014 to
30.09.2014. The service tax demand of Rs. 1,22,967/- is on ballast income of Rs.
9,94,878/ - which is iﬁ nature of labour income. Out of the said income, income
of Rs. 8,86,539/- is pertaining to the period from 01-04-2014 to 30-09-2014 and
gst of income of Rs. 1,08,339/- is pertaining to period from 01-10-2014 to 31-
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03-2015. Hence, no demandagan be confirmedioa.income of Rs. 8,86,539/- but
can be confirmed on income of Rs. 1,08,339/- only which comes to Rs. 13,391/-.
PR M) As per show casé tiotice, the Appatiatit récefved MeBmeTroim providing
services classified under Section 194C, 194H, 194! and 194J of the income Tax

S

Act. These section of Income Tax Act are meant for providing deduction of tax at
source on certain payment and not for classifying services. SCN has assurned.
gross receipts as value of taxable services liable to service tax without cogent
material. The SCN is issued based on assumption-and presumption and no
demand can be confirmed based on such SCN and requested to'drop the demand.
They rely on Indo Nippon Chemicals Co. Ltd. Vs. Commissioner of C.Ex. Vadodara
- 2009 (16) S.T.R. 639 (Tri.- Ahmd.), Creative Travel Pvt. Ltd. V. CCE - 2016{41}
S.T.R. 134 (Tri.-Del.), Commissioner of Service Tax Ahmedabad Vs. Purni Ads.
Pvt. Ltd. - 2010 (19) S.T.R. 242 (Tri.-Ahmd.), Canny Detective & Security
..ervrces Vs. Commr. Of C.Ex. Ahmedabad - 2010 {20) S.T.R. 695 (Tri. - Ahmd.}.
. (v)_ No fresh proceedings can be initiated after introduction of GST as per the
| | prohsmns of Section 174 (2)(e) of the CGST Act, 2017. Confirming demand based
on Show Cause Notice which is issued in violation of Board Circutar No.
- 1053/2/2017-CX. Dated 10.03.2017, is not legal and proper. The Show Cause
Notice is not legal or proper and no demand can be confirmed being not
- sustainable. The'penalti_es imposed under various sections are confirmed without
mékifig justification/discussion in the Show Cause Notice or Order-In-Original
which is in violation of Board Circular dated 10.03.2017 supra. Thus the
impugned order confirming demand, interest and penalties is liable to be
drop.ped. The penatty under Section 78 of the Act based on Show Cause Notice -
does not propose benefit of 15% reduced penalty under first proviso to Sectign
. 78 of the Act.
6. Personal hearing in the matter was held on 20.10.2022. CA Shri Keyur
- Radia appeared for personal hearing. He reiterated the contentions in the
grounds of appeal. He submitted that the demand is time barred even after
invoking of extended period. He also submitted that pre-Show Cause Notice
consultation was mandatory in this case, which was not altowed, making the
Show Cause Notice defective. Therefore, he requested to set aside the Order-In-
Original and grant consequentiat relief. '
7. | have carefully gone through the case records Show Cause Notice,
impugned order and appeal memorandum fited by the Appellant. The limited
issue to be decided in the case on hand is that whether the Appellant is liable to
pay service tax on labour work for ballast lying activity provided to Western
Raitways or not. '
8. { find that the Show Cause Notice dated 22 09.2022 has been issued for
‘i period 2014-15. | find that as per proviso to Section 73(1) of Finance Act,

- -
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| Appeat No: V2/30/BVR/2022 _
_ 1r 1994, where any service tax has not been levied or paid or has been short-levied .  »

i . or short-paid or errbneously refunded by reason of -

(a) Fraud; or |

(b) Collusion; or

" (c} Wilfil mis-statement; or

| . (d) Suppression of facts: or _

' (e) Contravention of eny of the provisions of this Chapter or the rules made
thereunder with intent to evade poyment of service tax,

show cause notice is required to be served within five years from the relevant

date. As per Section 73(6} of Finance Act, 1994 ‘relevant date’ means-

6) For the purposes of this section, “relevant date” means, ~—

T M ¥ L EUTLPY D )

- (i} in the case of taxable service in respect of which service tax has not been
: tevied or paid or has been short-levied or short-paid —

{a} where under the rules rnade under this Chapter, a periodical return, B
. . showing particulars of service tax paid during the period to which the said return
relates, is to be filed by an assessee, the date on which such return is so filed;

A (b} where no periodical return as aforesaid is filed, the last date on which such
retumn is to be filed under the said rules; .

(c) in any other case, the date on which the service tax is to be paid under this
Chapter or the rules made thereunder; )

]
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(il  ina éase where the service tax is provisionally assessed under this
Chapter or the rules made thereunder, the date of adjustment of the service
tax after the final assessment thereof;

(1ii)  in a case where any sum, relating to service tax, has erroneously been -
refunded, the date of such refund.]

In the present case, the appellant has not filed any return and hence the

relevant date is the last date on which such return was required to be filed. For

the period from Aprit 2014 to September 2014 the ST-3 return for the said period

was required to be filed by 25" of October 2014. As such, the show cause notice |
was required to be served latest by 24" of October 2019, but in the present case ®
notice was served on 22.09.2020 and hence the demand for the period from Aprit

7014 to September 2014 is clearly hit by limitation of time under Section 73 ibid.

9. | find that ballast income of Rs. 9,94,878/- is in respect of labour work on

account of arranging ballast. Out of total income of Rs. 9,94,878/-, income of

Rs. 8,86,539/- is pertaining to the period 01.04.2014 to 30.09.2014 and
therefore, even considering the extenﬁed period of limitation alongwith the

Taxation and Other Laws (Relaxation and Amendment of Certain Provisions),
Act, 2020, the demand pertaining to 01.04.2014 to 30.09.2014 is time barred.
The remaining amount of Rs. 1,08,339/- for bill no. 6 dated 15.02.2015 is well
within time and service tax is leviable thereon. Thus, | hotd that the Appetlant is
liable to pay service tax on taxable value of Rs. 1,08,339/- which comes to Rs.

% | Page 8 of 7




7
Appeal No: V2/30/BVR/202:

13,391/- only and same is coatrmed herew1th almgmth interest.
10. | confirm the penalty of Rs. 13, 391/ under Section 78 of the Act.
a e BN er ] éxténd the benefit” o SR e TS BN TS e Act ’
according to which if the Service Tax and interest payabte is paid within thirt\_;
days from the date of communication of.this order, the amount of penalty liable
“to be paid by such person under Section 78 shall be twenty-five percent of the
tax so détermined. ' '
11.  In view of the facts and circumstances of the case, | reduce penalty to Rs.
5.000/- under Section 77(1)(a) of the Act and Rs. 5,000/~ under- Section 77(2) of
the Act, ihstead of Rs. .10,000»‘- each imposed by the lower Adjudicating
Authority. § uphold the impugned order in respect of the demand for the period
October-2014 to March-2015 and partially allow the appeal filed by the
Appellant to the extent of holding the demand for the period April-
September, 2014 being barred by limitation of time limit.

® 12, e GRS B R aﬁamﬁmmﬂmaﬁﬁﬁ%m% |
12. The appeal filed by Appeliant is disposed off as above.
waifia/ Attosted |
poE— B
Superintendent LG Gl i%-ef)l(smv Pratap Singh)
Central g:T (Appeals) sngaa (rde)/Commissioner (Appeals)
By R.P.A.D. jkot '
To, Jar
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