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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section &5
of the Finance Act, 1994 an appeal lies to: -
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The special bench of Customs, Excise & Service Tax Appellate Tribunat of West Block No. 2, R K. Puram, New
Delhi in all matters relating to classification and valuation.
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Appeal .No: V2/69/BVR/2822
;i I INEY [ ORDER-IN-APPEAL ::

M/s. Lachhmi Jaya;_;ﬁt’i Gurumukhani, Bhavhagar (hereinafter referred to as

“Appeltant”}" has filed the present Appeal. against Order-in-Original No.

434/SERVICE TAX/DEMAND/2021-22 dated 15.53‘-;2022, (hereinafter referred to as

‘impugned order’) passed by the Assistant Commissioner, Central GST,
Bhavnagar-1 (hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the Income Tax Department
shared the third party information/ data based on income Tax Returns/ 26AS for
the Financial yegqr, 2014-15, 2015-16 & 2016-17 of the Appellant. Letter dated
15.07.2020 was issued by the Jurisdictional Range Superintendent requesting the
Appellant to provide information/ gocuments for the Financial year 2014-15,
2(!‘5 5-16, 2016-17 & 2017-18 (upto June-2017). The said letter was aiso sent on
email of the Appetlant. However, no reply was rece/ived from the Appeliant.

3. in absence of déta/ information, a\_;how cause notice dated 10.09.2020
was issued to the Appellant, demanding 'Service Tax and cess to the tune of Rs.
7,54,263/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred te
as ‘the Act’) alongwith interest under Section 75 of the Act. it was also proposed
to impose perialties under Section 77(1)(a), 78, 77(2) and 77(1){c) of the Act
upon the Appellant. '

4, The adjudicating authority vide the impugned order confirmed Service
Tax demand of Rs. 7,54,263/- under Section 73(1} along with interest under
Section 75 of the Act, imposed penalty of Rs. 7,54,263/- under Section 78 of the
Act, imposed penalty of Rs. 5,000/- each under Section 77(1){(a), 77(2)} and
77(1)(c) of the Act.

5. Being aggrieved, the Appellant has preferred the present appeal on

grounds that the Appeltant is a Doctor by profession and doing medical practice.

She has got her bachelor degree in Physiotherapy from Maharaja Sayajirao

University, Baroda and got registration from the Gujarat State council of

: Phy_siotherapy from Gujarat state and registration number is GPC-1038. The

Adjudicating Authority not looked into the submissions dated 25.09.2020 and
09.03.2022 made by her. The impugned order is completely sitent about the
detailed submissicn datéd 09.03.2022 made by her along with the necessary
evidences and further the declaration filed by her along with the copy of
medical registration certificate. The observation of Adjudicating Authority that
the Appellant has neither provided degree certificate in her name nor the copy
of certiﬁcate of registration with the medical council is factually wrong as she
has submitted the degree certificate issued by Maharaja Sayajirac University

=B Mda and registration certificate no. GPC-1038 of Gujarat state council for

A
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Appeal No: V2/697BVR/2022
Physiotherapy Gujarat. The Adjudicating Authority has nowhere observed that
what kind of taxable service has been provided by the Appellant when she has

provided exempted services (medicat services).

6. The matter was posted for hearing on 03.11.2022. CA Anil Mandera
appeared for personal hearing and reiterated the submissions made in appeal.
He handed over a gist of impdrtant facts with supporting documents. He
submitted that the degree certificate and the practice certificates were
submitted to the lower authority but due to some error on their part they
overlooked same while passing the impugned order. Therefore, he requested to

set aside the Order-In-Original with consequential retief.

7. | have carefully gone through the case records, impughed orcer and
appeal memorandum fited by the Appellant. I find that the issue to be decided
in the case on hand is whether the activity carried out by the appellant is liable

to Service Tax or otherwise.

8. | find that Show Cause Notice had been issued without verifying aty data
or nature of services provided by the Appellant as the same had been issued only
on the basis of data received from the Income Tax departmént and the
Adjudicating Authority has confirmed the demand of Service Tax vide impugned

order.

9. The Adjudicating Authority observed that the Appellant has neither
provided degree certificate in her name nor the copy of certificate of
registration with the medical council and therefore, the Appetlant does not
satisfy herself as ‘authorised medical practitioner’. It is on record that the
Appellant submitted written submission dated 29.09.2020 and also attended the
personat hearing on 11.03.2022.

10.  The Appellant has provided a copy of degree certificate in her name and a
copy of certificate of registration with the medical council. She has contended
that she is engaged in Medical profession which falls under Negative list as per
Section 66D of Finance Act, 1994, and referred Notification No.25/2012-Service
Tax dated 20.06.2012, accordiné to which services provided by medical
professional were not liable to Service Tax. Now, it is to be examined whether
the services provided by the her will be covered under the Negative list under

Section 66D o_f Finance Act, 1994 or Notification No.25/2012-Service Tax dated
20.06.2012.

11.  In the above context, the relevant portion of the Notification No.25/2012-
S.T. dated 20-06-2012 is reproduced as under: '

“In exercise of the powers conferred by sub-section (1) of section
93 of the Finance Act, 1994 (32 of 1994) (hereingfter referred to

Ap
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Appeal No: V2/69/BVR/2022

as the said Aef) and in supersession of notification number
12/2012-5¢ervice Tax, dated the 17th March, 2012, published in the
Gazette of India, Extraordinary, Part ll, Section 3, Sub-section (i)
vide number G.S.R. 210(E), dated the 17th March, 2012, the
Central Government, being satisfied that it is necessary in the
public interest so to do, hereby exempts the following taxudle
services from the whole of the service tax leviable thereon under
section 668 of the said Act, namely :- '

2. Heaith care services by a clinical establishment, an authorised
medical practitioner or para-medics;”

12. | find that Health care services by a clinical establishmelnt, an authorized
medical practitioner or para-medics are exempted under Notification
No.25/ 201-2-5.T. dated 20-06-2012. ! find that “Health care services”, “a clinical
establishment” and “an authorised medical practitioner” are defined at para 2
{t), {j)} and (d) respectively of the Notification No.25/2012-5.T. dated 20-06-2012
as under: - '

(t) “health care services” means any service by way of diagnosis or
treatment or care for illness, injury, deformity, abnormality or
pregnancy in any recognised system of medicines in India and
includes services by way of transportation of the patient to and
from a clinical establishment, but does not include hair transptant
or cosmetic or plastic surgery, except when undertaken to restore
or to reconstruct anatomy or functions of body affected due to
congenital  defects, developmental abnormalities, injury or
trauma;

(i) “clinical establishment” means a hospital, nursing home, clinic,
sanatorium or any other institution by, whatever name called,
that offers services or facilities requiring diagnosis or treatment
or care for illness, injury, deformity, abnormality or pregnancy in
any recognized system of medicines in India, or a place established
as an independent entity or a part of an establishment to carry out
diagnostic or investigative services of diseases;

{d) “authorized medical practitioner" means a medical
practitioner registered with any of the councils of the recognized
system of medicines established or recognized by law in India and
includes a medical professional having the requisite qualification
to practice in any recognized system of medicines in India as per

any law for the time being in force;
13. On going through the relevant records, | find that the Appellant is a
medical. practitioner registered with the Gujarat Medical Council, Ahmedabad
having Registration Certificate No.GPC-1038 dated 21.02.2017 and was
practicing at Bhavnagar, during the relevant period, which was covered under
the definition of clinical establishment as per para 2(d) of the Exemption '
lotification. Further, .the services provided by the Noticee as a Bachelor of
' herapy are covered under Health care services. Therefore, the services
%\ by the Appeltant as an authorized medical practitioner during the
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6 / Appeat No: V2/69/BVR/202::
relevant period were exempted and were not taxable under the ahove said
Notification No.25/2012-5.7. dated 20-06-2012. Accordingly, | find that dermand of
Service Tax on the said services provided by the Appellant is not sustainable.

14, In view of discussions and finding, | set aside the impugned order and
allow the appeal filed by the Appeliant.

15, endiewal gRr & @1 118 ordte 7 e Ioded a8% @ fear s 3 |
15. The appeal filed by Appellant is disposed off as above.

R / Attested | %M.\y
w/ (fra gam &7)/(Shiv Pratap Singh),
Superintendent HgEd (3rfiwr)/Commissioner (Appeals)

Central GST (Appeals)
By R.P.A.D. Rajkot

To, Har
M/s. Lachhmi Jayanti

Gurumukhani, Plot No. 16/17, . T S gE, @i de

Madhavbaug i, Waghawadi Raod, | 16/17, TiUaaF 1, qrom@d) TF,
Bhavnagar, Gujarat. . P HIETTR |
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