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Arising out of above mentloned 010 issued by Additinnalﬂolnt{Deputy{Assistant Commissioner, Central Exclse/ST / GST Rajkot
. [flamnagar / Gandhidham :
L] afrerrata ) &1 AT ud 77 /Name & Address of theAppellant&Respondent :-

M/s. Ramdevsinh Agarsinh Jadeja, Harlom Nagar, Kaliabid, Bhavnagar
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A eal to Customs, Excise & Ser;icg Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
[ Fmance Act, 1994 an appeal lies to
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The special bench of Customs, sjge &c Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Dethi 117 all matters relating to classification and valuation.
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The appeal under sub section 62&Aand EA] of the section 86 the Finance Act 1994, shail be filed it For ST.7 as
prescriEod under Rule 9 {2} & 9{2A)} of the Service Tax Rules, 1994 and shall be accompanied bv 2 copy of order
of Commissioner Centri igse or Commissioner, Central Excise (Appealskéope of which shall e a certified
copy) and copy of the order passed by the Commissioneranthori the Assistant Commissicner or Deputy
Commissioner of Central Ex¢ise/ Service Tax to file the appeal before the A %l_:tc Tribunal.
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For an appeal to bq:ﬁ.lcd hefgzl the E.!iTAT, under Section 35F of the Central Excise Act, 1944 which is also
made Bgahle ta Service Tax under Section 83 of the Finance Act, 1994, an appeal against t'us order shall lie
before the Tribunal on payment of 13% of the duty demanded where duty or duty and penalty e in dispute, or
penaity, where penalty alone is in dispute, provided the amount of pre-deposit payable wollld b subject to a
ceiling of Rs. 10 Crores, . .
Under Central Excise and Service Tax, “Duty Demanded” shall include :

i} amount determined under Section 11 I);

i amount of erroneous Cenvat Credit taken; ]

id1) amount rElayahle under Rule 6 of the Cenvat Credit Rules L

- provided further that the provisions of this Section shall not ?gpl ' to the stay lication and appeals

pending before any appellate authority prior to the commencement of the ance {No.2) Act, 201+,
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A revi lication lies to the Under Secret to the Government of India, Revision Apy'ication Unit,
Mi.nist.lsi;?gf ama;ef%egggtment of Revenue, ﬁt.%r%'loor, Jeevan Deep Building, Parliament Su%!-?t, New Daﬂﬂi
110001, under Sectio S%E of the CEA 1944 in respect of the following case, governed by f[iryt proviso to sub-
section {1} of Section-35B 1bid: .
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or from one warehouse to another during the course of processing of thie goods in a warchoeus: or in storage
whether in a factory or in a warehouse
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Appeal Mo: GAPPL/COM/STP/1738/2022

= wfter mder / ORDER-IN-APPEAL ::

- wu.u /5. Ramdevsinh Agarsinh Jadeja, ,Hariomnagar, Kaliyabid, Bhavnagar '_
(hereinafter referred to as “Appeliant™) has filed the present appeal agains:
Order-in-Original  No. - 8/Service Tax/Demand/2021-22 dated 30.03.20%:

- (hereinzfter referred to as ‘impugned order’) passed by the Superintendent,

Range-2, CGST Division. Bhavnagar-1 (hereinaftér referred to as ‘adjudicatiny
autherity'y,

Z. ne facts of the case, in brief, are that on the basis of departmeniz!

- audit, »: ‘sceedings were initiated against M/s. So Lucky Cable Service, Bhavnagar
(“M/s. So Lucky”) for evasion of service tax under the category of “Cable
Operz:ors Services”. Proceedings were also initiated against sub-cable operatsr
of M/z. 5o Lucky including the Appeliant, for non-payment of service tax bn,
wrongiy claiming benefit of value-based exemption under Notification '~
06/2035-5T dated 01.03.2005, despite providing services under othér’s brand

“name. Trese proceedings resulted in issuance of SCNs to the various service
proviciers mcludmg the Appellant. The }unsdrct:onai authority issued anoth:=
SCN Mo, BYN/ST/CTY/SCN-SOLUCKY/101/16-17 dated 25.10.2018, for the perio.
from 43ri1-2016 to June-2017 to the Appellant, proposing demand of service ta:
amouri. of Rs. 1,09,800/- (including Education Cess and S.H. Education Cess}
alang with interest and for imposition of penalty under Sections 76 and 77 of tfs:
Financa Lct, 1994(“the Act”).

3. Tre above Show Cause Notice was adjudicated vide impugned orde
wherein the adjudicating authority confirmed the demand of service tax amoun!
of Rs. '1,09,800/- (including Education Cess and S.H. Education Cess) unde-
Sectio~ '3 of the Act along with interest under Section 75 of the Act; imposec
pénalt‘y‘ of Rs. 10,000/- or Rs. 200/- for every day during which such failui-
contini:zs whichever is higher starting with the first day after the due date, til
the dzse of actual compliance under Section 77(2) of the Act for not filing 57-
returris; imposed a penalty of Rs. 10,000/- under Section 77(1) (a) of the Act f -
not obzaining registration and imposed a penalty not less than Rs. 200/- per day
or penztt; not exceeding Service Tax amount under Section 76 of the Act;

4. = 2eing aggrieved by the impugned order, the Appellant preferred present
appea: ccatending, inter-alia, as under:

(i}  The impugned order is not correct as it has been passed without makir;
ie«g'al interpretation. of provisions of the Act. The Appellant was providins
:ne taxable services of “Cable QOperator” to transmission of waive.
through electronically system..The taxable value had not been exceede.
more than Rs. Ten Lakh in any of the financial year for the period unde:
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Appeal No: GAPPL/CON/ETR/ TFi3/202%

reference. They had not. provided the taxable service by using symbol of
“So Lucky” cable. They are entitled to avail the benefit of Motitication
No. 06/2005-ST dated 01.03.2005 as they have not provider:f:. the taxable
service using the brand name of So lucky cable and vatue of "-cit service
is less than threshold limit prescribed. The amount of iavvice Tax
mentioned .in the Order-in-Original is nothing but the tzxable value
mentioned in the business carried out by So tucky which iz ~ot in or in

relation to the business carried out by them;

{ii) In another similar type of case of Shri Chiragbhai Ar<hariya, the
Commissioner (Appeals), Rajkot vide OlA No. BHV-EXCUS-000-7:12-2021-22
dated 01.04.2022 has clearly held that the Appellant is liat:z to avil the
benefit of Notification No. 6/2005-5T dated 01.03.2005. |

(i) They rely on case law as reported at 2009 (14) STR 511 {7.-Del.) and
2018 (18) GSTL 152 {(AAR-GET).

4.1. The Appeliant filed written submission vide letter dated 04.03.2022

wherein they inter-alia contended that

a) The Appellant has not provided the taxable service as ccntemplated
under the Act as they were not directly involved in transimizsion as the
main service was provided by M/s. So Lucky using the eleci~inic system
installed by them;

~ b) The reliance is again placed upon the Hon’ble Tribunal’s crder dated
02.11.2016 on similar issue.

5. The personal hearing in the matter was hetd on 20.10.207% which was
attended by Shri N. K. Maru & U. H. Qureshi, Consultants of thz Appellant.

During the personal hearing they reiterated the grounds of appeali.

5.1 I have carefully gone through the facts of the case, the ir-pugned erder,
the Appeal Memorandum and oral as well as written submission made by the
Appellant. The issue to be decidsed in the present case is as (o whether the
impugned order confirming demand of Service Tax amounting tc &=, 1,09,800/-
{including Education Cess and S.H, Education Cess) under Sectior /> of the Act,
along with interest and imposition of penalties under Section 76, 77{"(a) and 77
of the Act is legally correct or otherwise.

6. | find that the adjudicating authority has confirmed the dem:zd primarily
on the ground that the Appellant as sub-cable operator has proviced services
under the Brand name of “M/s. So Lucky Cable Service” and henc= zlue- based

exemption under Notification No. 06/2005-ST dated 01.03.2005 as 2mended is
not available to them.

ﬂ“ : Page 4 of 6




5
Appeal No: GAPPL/COM/STP/17387202.

6.1 {find that the then Commissioner (Appeals) vide a Order-in- -Appeal No. &
to 64:z013(BVR)SKS/Commr, (A)/ Ahd dated 03.05. 2013, in an ldentlcal issue,

M missed the dppeals RIT BT R agpm%"“ﬁ Vg a8 uhderi=

“The contentions of the department is that the respondents had used (.
brand name of their respective MSO in transmitting the sighals. In this
regard | find that the signals which the respondent had re-transmitie:
were of drfferent distributors which were transmitted by the respectiv:
#A50 to them. | am of the considered opinion that these signals do roi
2:ar any brand name and style of the MS0. At the most it can be su:
that the signals are in the name and style of distributors of that film or
programme. Therefore, contention of the department that the serv. ..
srovided by the respondents were with the brand name of thei:
respective MSO is not acceptable. Therefore, appeals filed by Ih,
department for denying the benefit of the exemption under notifica:...-
no. 6/2005-ST dated 01.03.2005 as amended and for imposing pen:ity:
sider Section 76,77 & and 78 of the Finance Act, 1994 does not succee.

Thus, e Commissioner (Appeals), vide above Order-In-Appeal has categoric='
held izt the respondent sub-cable operator, was eligible for value-bz: .
exemption under Notification No. 6/2005-ST dated 01.03.2005, as amended bw
Notificaiion Ne. 33/2012-5.7. dated 20.06.2012. The appeals filed by t
revenue against above Order-In-Appeal .have been dismissed by the Hon'hil
Tribusial vide Order No. __AI11410—11506/2016 dated 02.11.2016 considering "

low revenue involved therein.

6.2 | also find that the then Commissioner (Appeals) vide Order-in-Origiri:l
No. Biy-EXCUS-APP-000-019-2021-22 dated 01.04.2022 has already decidec
matte - in favour of Shri Chirag Harendrabhai Andhariya for the period April-2{i1.

~ to Merch-2019, by allowing the benefit of Notification No. 06/2015-S.T. dai .-

01.03 3005, as amended. Accordingly, following the findings recorded in Order.
In-Apreai dated 03.05.2013 as well as Order-In-Appeat dated 01.04.2022, | hoir
that servizes provideci by the Appeliant cannot be considered as provided us |
ather’s brand name, and hence, the benefit of value based exemption unce
Notification No. 6/2005-ST daied 01.03.2005, as amended vide Notification !
33/20" 1- service Tax dated 20.06.2012, is avallable to the Appetllant.

7. in view of above discussions and firdings, { allow the benefit of thrests -
llmlt 25 prescribed under Notification No. 6/2005-Service Tax dated 01.03. 2Ui
as amsnced vide Notification No. 33/2012-Service Tax dated 20.06.2012, to tr:
Appel;2ni subject to the conditions prescribed therein.

8. . direct the Adjudicaiing Authority to calculate and convey the Serv -
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Tax liability of Appellant after allowing benefit of the Notification =s rr,:entiélned '

in Para 7 supra within 30 days of receipt of this order. | alsc direct. the

Adjudicating Authority to keep in mind the provisions of Para ::-i) of ‘the
Notification No. 33/2012-Service Tax dated 20.06.2012 while caizulzting the

Service Tax liabitity of the Appellant. o
9. Further, 1 uphold the interest on Service Tax if any, as discuss=a in para 7
& 8 above. | also uphold penatties under Section 76, Section 77(2}, znd Section
77(1)(a) of the Act on the Appellant in case the taxable value is more than
threshold limit. | ' '

10. mmaﬁﬁﬁmﬁmmmﬁmew%r"

10.  The appeal filed by the Appellant is disposed off as above.

_ ﬂ‘. ....'\,o'\..—\'/
(g wara e/ (Shiv Ilrataa_-:*-f Frgh),

EFT (si'fﬁ_FI')ICGmmissioner ‘mppeals).

By R.P.A.D.

To, | Aar A
M/s. Ramdevsinh Agarsinh Jadeja,

Hariomnagar, Kaliyabid, Bhavnagar 7. wafdE 3erfdg sndar,
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