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Appeal No: GAPPL/COM/STP/1737/.. ...

{ oRDER-NAPPEAL ::
M/s Rekhaba Bharetsmh Jadeja, wl-iayrlﬂgmnagar-Z .Near Sardar Patel
Schoot, Bhavnagar_(herelnafter referred to as “Appellant”) has flled the presen:
appeal against Order-in-Original No. 5/Service Tax/Demand/2021 daled

17.08.2021 (hereinafter referred to as ‘imbugned order’) paséed by the

Supenntendent Range-2, CGST Division Bhavnagar-1 (hereinafter referred to as
ad]udrcating authority’).

2. The facts of the case, in brief, are that on the basis of departme. :!
audit, proceedings were initiated against M/s. 5o Lucky Cable Service, Bhavni -
(“M/s. So Lucky”) for evasion of service tax under the category of “Cable
Operators Services”. Pr_oteedings were also initiated against sub-cable operatars

~of M/s. So Lucky including the Appellant, for non-payment of service tax by

wrongly claiming benefit of value-based exemption under Neotification . .
06/2005-9T dated 01.03.2005, despite providing services under other’s bii !
name. These proceedings resulted in issuance of SCNs to various service
providers including the Appellant. Based on these SCNs the jurisdictions
euth'ority issued another SCN No. BVYN/ST/CTY/SCN-SOLUCKY/101/16-17 datad

125.10.2018, for the period from April-2015 to March-2016 to the Appeliu '
- proposing demand of service tax amount of Rs. 1,20,975/- (including Educat

' "Cess' aind S.H. Education Cess) along with interest and for imposition of penalty

under Sections 76, 77 and 78 of the Finance Act, 1994(“the Act”).

3. The above Show Cause Notice was adjudicated vide impugned orde:
wherein the adjudicating authority confirmed the demand of service tax amo: ir:
ef Rs.' 1,20,975/- (including Education Cess and S.H. Education Cess) unde:
: Seetion 73 of the Act along with interest under Section 75 of the Act; impos=d
- penalty of Rs. 5,000/- or Rs. 200/- for every day during ‘which such failire
continues whichever is higher starting with the first day after the due date, il
the date of actual compliance under Section 77(2) of the Act for not filing 5%-3
returns; imposed a penalty of Rs. 5,000/- under Section 77(1) (a) of the Act jor
not obtaining registration and imposed a penalty of Rs. 25,000/- under Section
76 of the Act;

4. ' Being aggrieved by the impugned order, the Appellant preferred presen:

appeal contending, inter-alia, as under:

(i) The impugned order is not correct as it has been passed without making
legal interpretation of provisions of the Act. The Appellant was providing

the taxable services of “Cable Operator” to transmission of waives
through electronically system. The taxable value had not been exceed=ti
sore than Rs. Ten Lakh in any of the financial year for the period uncer

.
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reference. They had not provided the taxable service by using sym'bbl of -
“So Lucky” cable. They are entitled to avail the benefit of Notification -
No. 06/2005-5T dated 01.03.2005 as they have not provided the taxable |
service using the brand name of So lucky cable and value of their service

is less than threshold limit prescribed. The amount of Service Tax = !

mentioned in the Order-ln-Original is nothing but the taxable value =
mentioned in the business carried out by 5o lucky which is not in or in

relation to the business carried out by them;

(i) In another similar type of case of Shri Chiragbhai Andhariya, the
Commissioner (Appeats), Rajkot vide OIA No. BHV-EXCUS-000-019-2021-22 -
dated 01.04.2022 has clearly held that the Appeliant is liable to avil the
benefit of Notification No. 6/2005-ST dated 01.03.2005.

(iif) They rely on case law as reported at 2009 (14) STR 511 (Tri.-Del.)-and :
2018 (18) GSTL 152 (AAR-GST). ' '

5. The personal hearing in the matter was held on 20.10.2022 which was
attended by Shri N. K. Maru & . H. Qureshi, Consultants of the Appetlant..
During the personal hearing they reiterated the grounds of appeal.

6. I find that the impugned order was issued on 17.08.2021 by the
adjudicating authority. As stated by the Appeliant in appeal memorandum, the -
date of communication of the impugned order is 10.05.2022. The Appellant has
also filed application for condonation of delay by stating that: the family
members had forgotten to hand over the impugned order and he.r;ce they could
not file the appeal within the time.

7. To ascertain the date of communication of the impugned order, a letter
dated 21.10.2022 was issued to the jurisdictional Range Superintendent to
convey the date of delivery of the impugned order to the Appellant. The
Superintendent, Range-2, Bhavnagar-1 Division vide his letter dated 28.10.2022
stated that the said impugned order was dispatched to the Appellant registered
postal address through registered post having ID No. RG049505225IN on
01.0%9.2021 and the same was not returned back as ‘undetivered’.

8. It is on record that the Appellant has received the impugned order well
within time but the family members forgot to hand over the impugned order to
the Appellant. The Appellant traced out impugned order from his premises on
10.05.2022 and hence they had stated the date of receipt of impugned order as
10.05.2022 which is not correct. The Appellant has fited Appeal on 22.06.2022,
i.e. after almost 9 months from date of issue of impugned order. They had
deliberately not mentioned the date of receipt of the impugned order but has

entioned the date on which they traced out the impugned order from their
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premises with ultenor motivg 1o admit theu‘ appeal. The Appellant was requirad
to file appeal within 60 days from the receipt of the said order as stipulated
Urfder Sectioh 85(3A) of the Act: “This appeliate atithority hag po
.delay of ane month in filing of appeal, over and above two months mentioned
above, if sufficient cause is shown, as per proviso to Section 85(34) ibid. | find
that there is a delay of 7 months in filing the appeal from the date of receipt of
impugned order over and above the normal period of 2 months. Thus, the appeal
filed beyond the condonable time limit prescribed under Section 85(3A) ibid
cannot be entertained.

P

9. This appellate authority is a creature of the Statute and has to act as per

the provisions contained in the Act. This appellate authorjty, therefore, cannot

condone delay beyond .the period permissible under the Act. When the
legislature has interded the appellate authority to entertain the appeal by

| condoning further delay of only one month, this appellate authority canno.

. beyond the power vested by the legislature. My views are supported by the

followmg case laws:

(i) The Hon’ble Supreme Court in the case of Singh Enterpri_ses
reported as 2008 (221) E.L.T. 163 (5.C.) has held as under:

“8. - ..The proviso to sub-section (1) of Section 35 makes the position crystal
clear that the appellate authority has no power to allow the appeal 0 be presented
beyond the period of 30 days. The language used makes the position clear that the
legislature intended the appellate authority to entertain the appeal by condoning
delay only upto 30 days afier the expiry of 60 days which is the normal period for
preferring appeal. Therefore, there is complete exclusion of Section 5 of the
Limitation Act. The Commissioner and the High Cowurt were therefore justified in
holding that there was no power to condone the delay after the expiry of 30 days
period.”

‘(i) In the case of Makjai Laboratories Pvt Ltd reported as 2011 (274)
E.LT. 48 (Bom.), the Hon’ble Bombay High Court held that the
Commissioner (Appeats) cannot condone delay beyond further period of
30 days from initial period of 60 days and that provisions of Limitation
Act, 1963 is not applicable in such cases as Commissioner (Appeals) is

not a Court.

(i) The Hon’ble High Court of Dethi in the case of Delta Impex
reported as 2004 (173) E.L.T. 449 (Del) held that the Appellate authority
has no jurisdiction to extend timitation even in a “suitable” case for a

further period of more than thirty days.

| find that thé proﬁsions of Section 85 of the Finance Act, 1994 are pari
ia with the provisions of Section 35 of the Central Excise Act, 1944 and

r$'to condone



hence, the above judgéments would be squarely appticable to the -present SR

b

appeal also.

11.

By respectfully following the above judgements, | hold that this appellabe

authority cannot condone delay beyond further period of one month .as |
prescribed under proviso to Section 85(3A) of the Act. Thus, the appeal filed by -
the Appellant is required to be dismissed on the grounds of limitation. 1, -

accordingly, dismiss the appeal.
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13.  The appeal filed by Appellaht is disposed off as above. | |
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