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Appeal No: GAPPL/COM/STP/1711/2022

:: 39T _3menr / ORDER-IN-APPEAL ::

ﬁws Mahlpatsmh Agarsmh ladeJa Harlomnagarz Near Sardar Pa ol
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Schocx. ﬁnavnagar (heremafter referred tc as “Appetlant”) has fl[ed the prese
appe:! against Order-in-Original No. 2/Service Tax/Demand/2021 dai. .-,
17.08.2021 (hereinafter referred to as ‘impugned order’} passed by ihe
Superintendent, Range-2, CGST Division Bhavnagar-1 (hereinafter referred to =
‘adjucic é;fsing authority’).
2. Tie facts of the case, in brief, are that on the basis of departmeri:al
audit, s oceedings were initiated against M/s. So Lucky Cable Service, Bhavnagas
("M/s. 5¢ Lucky”) for evasion of service tax under the category of “Cable
Operators Services”, Proceedings were also initiated against sub-cable operat ..
of M/ So Lucky including the Appellant, for non-payment of service tax by
wrongly claiming benefit of value-based exemption under Notification .
06/2055-ST dated 01.03.2005, despite providing services under other’s brand
“name. “hese proceedings resulted in issuance of SCNs to the various sersi:-
pfov_iders including the Appellant. Based on these SCNs the jurisdictiv..si
authc.ity issued another SCN No. BVN/ST/CTY/SCN-SOLUCKY/101/16-17 dated
09.10.2017, for the period from Aprit-2015 to March-2016 to the Appellant.
- proposing demand of service tax amount of Rs. 62,710/ (including Educatian
Cess" znid 5.H. Education Cess) along with interest and for imposition of pena .
under Zections 76, 77 and 78 of the Finance Act, 1994(“the Act”).

3. Tnz above Show Cause MNotice was ad]udlcated vide impugned order
wherein ine adjudicating authority confirmed the demand of service tax amo.

of Rs. 62,710/~ (including Education Cess and S.H. Education Cess) under Section
73 of the Act along with interest under Section 75 of the Act; imposed penaity &7
Rs. 5.2007- or Rs. 200/- for every day during which such failure continues
whichzver is higher starting with the first day after the due date, till the date of
actual compliance under Section 77(2) of the Act for not filing 5T-3 retv-
imposz¢ 2 penalty of Rs. 5,000/- under 5ection 77(1) (a) of the Act for not
ol:itair:i—.ﬁg registration and imposed a penalty of Rs. 25,000/- under Section 7¢
the Act:

4, Heing aggrieved by the impugned order, the Appellant preferred presen.

appezi contending, mter-aha, as under:

(i)  Tre impugned order is not correct as it has been passed without makiny
izzal interpretation of provisions of the Act. The Appellant was providing
ine taxable services of “Cable Operator” to transmission of waives

~through electronically system. The taxable value had not been exceede]

more than Rs. Ten Lakh in any of the financial year for the period undey

ﬁi/ _ Page 3 of &
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reference. They had not provided the taxable service by using symbol of

“So Lucky” cable. They are entitled to avail the benefit of totification =

No. 06/2005-ST dated 01.03.2005 as they have not provide< :he taxable
service using the brand name of So lucky cable and value of ie¢ir service
is less than threshold limit prescribed. The amount of ">z vice Tax
mentioned in the Order-In-Original is nothing but the tzxasle value
mentioned in the business carried out by So lucky which is not in or in

relation to the business carried out by them;

{ii) In another similar type of case of Shri Chiragbhai Archariya, the
Commissioner {Appeals), Rajkot vide OlA No. BHV-EXCUS-00C-(19-2021-22
dated 01.04.2022 has clearly held that the Appellant is liabie to avil the
benefit of Notification No. 6/2005-5T dated 1.03.2005.

(iii) They rely on case law as reported at 2009 (14) STR 511 (T-{.-Del.).and
2018 (18) GSTL 152 (AAR-GST).

5. The personal hearing in the matter was held on 20.10.2022 v/hich was
-attended by Shri N, K. Maru & U. H. Qureshi, Consultants of the sppellant.

During the personal hearing they reiterated the grounds of appeal. -

6. | find that the impugned order was issued on 17.08.702: by the
adjudicating authority. As stated by the Appellant in appeal memorzndum, the “
date of communication of the impugned order is 10.05.2022. The Appetlant has -
also filed application for condonation of detay by stating that :he family |
members had forgotten to hand over the impugned order and her:2 they could
not file the appeal within the time. |

7. To ascertain the date of communication of the impugned ordsr, a letter
dated 21.10.2022 was issued to the jurisdictional Range Superintendent to
convey the date of delivery of the impugned order to the Appellant. The
Superintendent, Range-2, Bhavnagar-1 Division vide his letter dated 28.10.2027
stated that the said impugned order was dispatched to the Appellzn: registered
postal address through registered post having ID No. RG 7533239IN on
01.09.2021 and the sarne was not returned back as ‘undelivered’.

8. it is on record that the Appeliant has received the impugnr=2 order well -
within time but the family members forgot to hand over the impuz sed order to
the Appettant. The Appellant traced out impugned order from hiz remises on
10.05.2022 and hence they had stated the date of receipt of impugzred order as
10.05.2022 which is not correct. The Appeliant has filed Appeal ¢ 72.06.2022,
i.e. after almost 9 months from date of issue of impugned ord=r. They had
deliberately not mentioned the date of receipt of the impugned orcer but has

mentioned the date on which they traced out the impugned ordzr from their
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prem ses with ulterior motive to admit their appeal. The Appellant was required

to file zppeal within 60 days from the receipt of the said order as stipulated

S YRdEr Sectioh 85(3A) ofF tHE Ket™ “THIS APPRTIATE SUENSHLY HaS PHWers to condone

delay =% one month in fiting of appeal, over and above two months mentioret
above, if sufficient cause is shown, as per proviso to Section 85(3A) ibid. | find
that there is a delay of 7 months in filing the appeal from the date of receipt of
{mpugned order over and above the normal period of 2 months. Thus, the appeai

filed bzyond the condonable time llmzt prescrlbed under Section 85(3A) ibid
cannc: be entertained.

-9, This appellate authority is a creature of the Statute and has to act as per
the provizions contained in the Act. This appellate authority, therefore, cannot
condonie delay beyond the period permissible under the Act. When the
legistztire has intended the appellate authority to entertain the appeal by
condenring further delay of only one month, this appellate authority cannot g0
beyond the power vested by the leg1slature My views are supported by the
follov.inz case laws:

{  The Hon’ble Supreme Court in the case of Singh Enterprises
reported as 2008 (221) E.L.T. 163 (5.C.) has held as under:

. VE, ...The proviso to sub-section (1) of Section 35 makes the position crystal
clezr that the appellate authority has no pbwer to aliow the appeal to be presented
bevond the peried of 3’0 days. The language used makes the position clear that the
iezislature intended the appellate authority to entertain the appeal by condoning
delay only upto 20 days after the expiry of 60 days which is the normal period for
mreferring appeal. Therefore, there is complete exclusion of Section 5 of the
Limitation Act. The Commissioner and the High Court were therefore justified in
holding that there was no power to condone the delay after the expiry of 30 days
veciod.”

{tit  In the case of Makjai Laboratories Pvt Ltd reported as 2011 (274)

CELT. 48 (Bom.), the Hon’ble Bombay High Court held that the
Commissioner (Appeals) cannot condone delay beyond further period of
3C days from initial period of 60 days and that provisions of Limitation
Act, 1963 is not applicable in such cases as Commissioner (Appeals) is

ot a Court.

(5 The Hon'ble High Court of Dethi in the case of Delta Impex
re;:‘crfed as 2004 (173) E.L.T. 449 (Del) held that the Appellate authority
has, ho jurisdiction to extend limitation even in a “suitable” case for a
further period of more than thirty days.
10. 1 find that the provisions of Section 85 of the Finance Act, 1994 are pari
materia with the provisions of Section 35 of the Central Excise Act, 1944 and
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hence, the above judgements woultd be squarely applicable to the present
appeal also.

11. By respectfully following the above judgements, | hold that :~i; appellate
authority cannot condone delay heyond further period of or> month as
prescribed under proviso to Section 83(3A} of the Act. Thus, the apr=z: filed by
the Appellant is required to be dismissed on the grounds of timitation. 1,

accordingly, dismiss the appeal.
12. a@aﬁmﬁﬁfé&@amﬁmmaﬂ%ﬁ%mw

12.  The appeal filed by Appeliant is disposed off as above.
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HTFT {(3rdf&@)/ Commissioner {Appeals)
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