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- .+ sliel AT / ORDER-IN-APPEAL 3:

. isn o M/s. Pradip Valiabhbhai Soliya, Rajkot (hereinafter referred to 2.
“Appellant”) has filed Appeal No. V2/42/BVR/2022 against Order-in-Original
337/SERVICE TAX/DEMAND/2021-22 dated 08.03.2022 (hereinafter referred to :.
‘impugned order’} passed by the Assistant Commissioner, Central GST Division,

Bhavnag:dr-1 (hereinafter referred to as ‘adjudicating authority’).

t ‘ 2. The facts of the case, in brief, are that the Income Tax Department hzs
. provided details of varicus service tax assesses, wherein the income Tax Ret:. -
for the financial year 2014-15, 2015-16 & 2016-17 (Upto June-2017) and alsc
details of Form 26AS (TDS) were provided which showed discrepancies in the
discharge of Service Tax iiability.

_ 3. in order to verify whether the Appellant properly discharged the service
:§ tax liability during the Financial Year 2014-15, 2015-16 to 2017-18 (upto Ju
_ 2017), a letter dated 15.07.2020 was issued to the Appellant to provide ihe
__ information/documents.- However, since, the Appellant did not submit
"; : re‘quired details asked for by the jurisdictional Range Superintendent, iis
service tax liability was ascertained _based on the figures mentioned

data/doeuments provided by the income Tax Departrent.

4, The above investigati’on culminated into Show Cause Notice daiz¢
10.09.2020 proposing tc demand Service Tax of Rs. 1,10,390/- under Sectiz:
73(1) of the erstwhile Finance Act, 1994 (hereinafter referred to as ‘the Act’,
alongwit.h interest under Section 75 of the Act and to i'mpose penalty uri:
Section 77(1) (c), 77{2), 77 (1}{c} and Section 78 of the Act.

5. Th.e adjudicating authority vide the impugned order confirmed Servire
Tax demand of Rs. 1,145,390/~ under Section 73(1), along with interest unv:

R
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Section 75 of the Act, by invoking extended peried of 5 years. The adjudicating
authority imposed penzities of Rs. 5,000/- each under Se(étion 77{1){(a), Sec.” :
77(2) and Section 77 (i)(c) of the Act and a penalty of Rs. 1,10,390/- was
imposed under Section 78 of the Act with benefit of reduced penalty as par

| | proviso to Section 78.

6. Being aggrieved, the Appellant has preferred the present appeal <o

06.05.2022 on various grounds as stated below:

(i) In view of the changed place of residence duly reflected by change in PA:

R ity e T b M T ST o Fage

address, they were unable fo submit their defence submission and hence ri:
adverse action could be zaken against them for failure to furnish information zii
documents called for since the communication was not received by them. T

uugned order does not provide cogent reasons for its findings and hence
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light of principles of audi altefam partem, the order is liable to be set aside.

(i) The 'departmerit has wirongly invoked the exiended period on the grouﬁds
of absence of service tax registradion and non-filing of ST-3 returns. The
department ha§ not analysed these ground and mechanically construed the same
as suppression of facts with intention to evade payrent of service tax. They rely
on the decision in the case of Pus_i'xparn Pharmaceutical Co. V. Commissioner of
Central Excise, Bombay reported as 1995 {76} ELT 401 SC, Anand Nishikawa (o.
Ltd. V. Commissioner of Central Excise, SO0TC Travels Services Pvt. Ltd. Vs.
Principal Commissioner of Central Excise reported as 2021 5CC Online TESTAT
* 2574, Uniworth Textite Ltd. Vs. Commissioner of Central Excise, Raipur - 2013
(288) ELT 161 SC, Bharat Hotels Ltd. Vs. Commissicner of Central Excise, Delhi,
Delhi Internationat Airport Ltd. Vs Commissioner of CGST Delhi - 2019 (24) GSTL
403 (Tri.-Del.). S

(it}  That no malafides can be attributed to them on the absence of service tax
registration since their brokerage income for the r.Y. 2014-15 as their inceine
for previous financial year 2013-14 did ndt exceed Rs. 9 Lakh. Only registered
persons are required to fite ST-3 returns and they reiy on CESTAT Kolkata in M/s.
Suchak Marketing Pvt. Ltd. V. Commissioner of Ses;vice Tax, Kolkata - 2013 {6}
TMI 641 relying Circutar No. 9??81’2007-51’ dated 23.98.2007 and Notification No.
33/2012-ST dated 20.06.201Z, Continental Foundation Joint Venture Holding Vs
Commissioner of Central Excise, Chandigarh - 2007 {70} SCC 337.

(iv) The department has mechanically determired the servicé tax based on
income tax returns and they rely on Cosmic Dy= Chemical Vs. Collector of
Central Excise - 1994 {95) 3TC 604 SC, Commissione: of Service Tax, Ahmedabad
Vs. Purani ADS Pvt. Ltd. - 2010 (19) STR 242 {Tri.-Ahmd.), Reliance Industries
Ltd. Vs, Commissioner_of‘ Central Excise, Rajkot - 2008 (10) STR 243 (Tri,-
Ahmd.)}, Syner"gy Audit Visual Workshop V. Commissioner of Service Tax,
Bangalore - 2008 {14) 57T {321). The impugned orde- is liable to be set aside.

{v) The adjudicating authocrity failed to carry out proper analysis of the
documents received from the Inceme Tax Department and overlooked the basic
fact that the brokerage income of the Appellant for the F.Y. 2014-15 is
8,93,119/- which is exemptied 'under Notification No. 33/2012-ST dated
20.06.2012 since they had fulfilled ali conditiors of the said Notiﬁéation,
Therefore, they are not liable to pay any service tax for the F.Y. 2014-15 and
hence the impugned order is liable to be set aside.

7. Personat hearing in the matter was held on $3.11.2022. CA Shri Bipin H.
Parmar appeared for personal hearing and reiteratzd the submissions made in
the appeal. He submitted that the appeilant is involved in the sale/trading of
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iron & steel and also into “ﬁﬁﬁkerage service."THe turnover under brokerage i3

betow Rs. 10 lakhs and therefore, they are below the threshold limit. 'Howeve-r,,

as due to change of acidress Show Cause Notice and personal hearing notices

were not received by them the demand was confirmed vide impugned order on
e){-parte basis. He has submitted a copy of audited balance sheet with the
appeal'. Therefore, he raquested to set @side the impugned order and drop_ the
proceedings against ther.

8. } have carefully gone through the care records, Show Cause Notice,
impugned order and app=al memorandum filed by the Appellant. The issue to be
decided in the case on hand is that whether the Appetlant is liable to pay service

tax on acti'vity carried out by them or not.

9. | find that the lower Adjudicating Authority in an ex-parte order found
that in the ITR for the year 2014-15 of the Appellant, shared by the Income Tax
Department, the Appeliant had provided services of Rs. 8,93,119/- and Service
Tax including cesses of s, 1,10,390/- was not paid by the Appetlant. i find that
the Appellant submittec the copy of Audit report for the year 2013-14 & 2014-15
wh_erein at Form No. 3C3, Part-B, column No. 10{a), nature of business has bee:

mentioned as “Trading”. The Appellant atso submitted the copy of ITR-4 for the

.' financial year 2014-15 {(Assessment Year 2015-16) alongWith computation of totat

income, Trading Accourt, Profit & Loss Account & Balance Sheet. In trading
account there is mentior. of sales & purchase and in the schedule forming part o

profit & loss account, the figures of sale and purchase of iron and steel has also
been mentioned. In schedule other income, there are three types of income
Brokerage income, interest income and late payment. interest income. | find tha!

the trading activity and income from interest is out of purview of Service Tax.

10. | find that the term ‘service’ is defined under Section 65(44) of the Act as

under:

“Service means ony activity carried out by a- person for another for
consideration, and includes a declared service, but shall not include-
(a) An activity whica constitute merely-

(i) A transfer of title in goods or immovable property, by way of sa!e, gift or in
any other manner; or

{ii)...
(m)

Under Section 66B of tre Act, service tax shall b@ tevied on the value of all

services, other than those service specified in the negative list. Negative list

~ denotes the tist of services on which no service tax is payable under Secticn 66t

of the Act. As per Section 66D (g), trading of goods is a service specified under

| the negative tist which is as under:

S TRPINGECTION 66D, Negative list of services.

ﬂ; Page 5 of 7
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The negative list shall comprise of the following rervices, namely :—
{a.... '

{b) ....

{¢) ...

{d)....
fe) trading of goods;” _ .

Accordingly, on the activity of trading of goods, no sarvice tax is payable.

10.1 Section 66B provides that service tax is leviable on all ‘services’ other

than the services specified under the negative list. Therefore, for being liable,to

service tax an activity needs to qualify as a service first. The term ‘service’ is
defined under Section 65B {44) which specifically excludes an activity of mere
transfer of title in goods by way of sale. Thus, the activity of trading which is
merely buying and selling of the goods is not a service. Hence, the guestion of
service tax levy on the same does not arise. Accordingly, even if trading activity
is not specified under the negative liSt of services, it is not liable to service tax,
as it is not a service. Further, negative list of services comprises services but an
activity of trading of goods is not a service, therefore it cannot be speé.ifiE'd

under the negative list of services.

11.  The income of brokerage for the year 2014-15 is 8,93,119/-"wherzas the
brokerage income for the pfeviou_s year 2013-14 was Rs. 8,25,757/- as per the
audited report submitted by the Appellant. | find thzt the Adjudicating Authority
confirmed the demand of Service Tax on brokerase income of Rs. 8,93,119/-. It
is the contention of the Appeilant that their income is exempted as per
Notification No. 33/2012-Service Tax dated 20.06.2012. The same is as under for

reference:

“In exercise of the powers conferred by sub-section (1} of section 93 of the Finance Act,
1994 (32 of 1994) (hereinafter referred to as the said Finance Act), and in supersession
of the Government of Indiz in the Ministry of Finance (Department of Revenue}
notification No. 6/2005-Service Tax, dated the 1st March, 2005, published in the
Gazette of India, Extraordinary, Part if, Section 3, Sub-section (i}, vide G.5.R. number
140(E), dated the Tst March, 2005, except as respects *hings done or omitted 1o be drine
before such supersession, the Centraf Government, being satisfied that it is necessary in
the public interest so to do, hereby exempis taxabie services of aggregate value ot
exceeding ten lakh rupees in any financial vear from the whole of the service rax
leviable thereon under section 668 of the said Finance Act:

.

Provided that nothing contained in this notification shatl apply to,-

(i) ....or

(i) ....

2. The exemption contained in this rotification shoil apply subject to the joliowing
conditions, namely:-

{i) ...

{i) ...

{ifi) ....

{iv}) ...

{v) ...

{vi)....

{vii) ...

(viii} the aggregate vaiue of toxable services rendered by a provider of taxabte service
from one or more prentises, does not exceed ten lak: rupees in the preceding finarcial

vear.
A Fage 67
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The taxable value of the Appellant during the 'giear 2013-14 was Rs. 8,25,757/-
and taxable value for the year 2014-15 is Rs. 8,93,119/-. Therefore, in view of

" H"{idtification No. 3372012, the Appellant is not liable to Service Tax.

12.  in view of discussions and finding, | set aside the impugned order and
allow the appeal filed by the Appeltant.

13. mmﬁﬁnﬁmwﬁmmaﬂﬁﬁﬁmm%l

3. The appeal filed by Appellant is disposed off as above.
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