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4 e g M(S. Rajeshreeben Rajeshkumar Surendranagar (hereinafter referred to as

“Appeltant”) has filed Appeal No. V2/37/BVYR/2022 against Order-in-Original No.
01/2022-23 dated 01.04.2022 (hereinafter referred to as ‘impugned order’)
passed by the Assistant Commissioner, Central GST Division, Surendranagar
(hereinafter referred to as ‘acjudicating authority’). |

2. The facts of the éase, in brief, are that the Income Tax Department
provided Eiata/ cdetails coritaining various persons i.e. Income Tax Assessee, wis
declared in their Income Tax Returns for financial year 2014-15 to have earned
income by providing services classified under various service sectors. The Income
Tax Department had also provided data of Form 26AS showing details of total
arnount paid/ credited under Section 194C, 194H, 194] & 194J of the Income Tax
Acf, 1961 in respect of various persons which depicts that such persons had
earned income from providing services like contract, commission or breckerage,
. renting of movable/ immovable property, Technical or Professional service etc.
The said data also contained details of the Appellant who had not obtained
Service Tax Registration under the Finance Act, 1994 (hereinafter referred to as
‘the Act'). The Superintendent, Central GST Division-Surendranagar issued letter
~dated 20.07.2020 to the Appellant calling for the information/ documents for
the financial year 2014-15. Since no repty/ response was given by them, the
Service Ta;x was determined on the basis of data/ details provided by the Incorne

Tax department available on records.

3.  The above investigation cui_minated into Show Cause Notice dated
21.09.2020 proposing to demand Service Tax of Rs. 2,47,154/- including all cess
. uncler Section 73(1) of the erstwhile Finance Act, 1994 (hereinafter referred to
’ as ‘the Act’) alongwith interest under Section 75 of the Act from the Appellant.
It was also proposed to impose penalty under Section 77(1)(a), 77(2), 77 (1){c)
and Section 78 of the Act.

4, The above Show Cause Notice was adjudic'ated by the adjudicating
authority vide the impugned order who confirmed Service Tax demand of Rs.
2,4-7,154/ - under Section ?3(1) along with‘ interest under Section 75 of the Act
and imposed penalties of Rs. 10,000/- each under Section 77(2) and Section 77 |
(1)(c) of the Act. The penalty of Rs. 2,47,154/- was also imposed upon the
Appellant under Section 78 of the Act with benafit of reduced penalty as per
proviso to Section 78.

5. Being aggrieved, the Appellant has preferred the present appeal on
various grounds as stated below:

He is providing bus hiring contract 'carriage for transportation of
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passengers in the name and style of Satyanam Travels. The customers hire his
bus for specific purpose i.e. marriage etc. A contract carriage for transp'ortation :
of passengers, excluding tourism, conducted tour, charter or hire is exempted.
from the levy of Service Tax vide Notification No. 25/2012—Ser\}ice Tax dated -
20.06.2012, entry Sr. No. 23. | | |

(i)  As per Section 66D{oj service of transportation of passengers, with or
without accompanied belongings, by a stage carriage is not a service. He is
providing letting out the bus cwned by him on rental basis to the customers
which falls under negative list of services under Section 66D(0) of the Act.

. (iii} The demand is time barred.

(iv) The impugned order is bad in taw without considering the Notification No.
26/2012 Sr. No. 11 allowing 90% abatement of total receipt.

6.  Personal hearing in the matter was heid on 21.10.2022. Shri P. D. Raval,
Advocate appeared for personal hearing in respect of 4 appeals nos. 34, 35, 36 &
37/8VR/2022 filed by M/s. Rajeshkurnar Chunilal Jayswal (Satyanam Travels). He
reiterated the submissions made_in the appeatls. He submitted that the appellant
is merely providing buses on rent for occasions such as marriages etc. Their
activity is exempted from Service Tax under the mega exemption referred by
them. He, therefore, requested to drop the proéeedings by setting aside the

Order-ln-Originai and allowing consequential relief.

7. I have carefully gone through the case records; Show Cause MNatice,
impugned order and appeat memorandum fiied by the Appellant. The issue to be
decided in the case on hand is that whether the Appellant is liable to pay service
tax on activity carried out by them or not. '

8. | find that the Appellant is- providing bus hiring contract carriage for
transportation of passengers in the name and style of Satyanam Travels. After
introduction of negative list regime with effect from 01.07.2022 as contained in
Section 66D of the Act, all the services are taxable except those mentioned in
negative list or mentioned in mega exemption Notifiéation No. 25/2012.

9. It is the contention of the Appellant that their services are coveréd under
the negative list which is re-produced betow: ‘

“SECTION 66D. Negative list of services.—
The negative list shall comprise of the fot Icwing'services, namely ;—

(o) service of transportation of passengers, with or without accompanied ‘
belongings, by—

(i) a stage carriage

(ii) railways in a class other than—
{A) first class; or

(B} an air-conditioned coach;
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1. ' : B F.No. V1/37/BVR/ 2022
® - (iii) metro, monorail or tramway , :
. (iv) inland waterways;
o owoahs - (v) pubtic transport, other-than predominantly:for tourism purpose; in a vessel

between places located i India; and
{vi) metered cabs or auto rickshaws"

Stage carriage means a motor vehicle carrying or adapted to carry more than six
persons excluding the driver which carries passengers for hire or reward at

separate fares paid by or for individual passengers, either for the whole journey
or for stages of the journey.

On going through the wordings applied, it is clear that the services carried out
by the Appellant is not covered under tra;nsportation of passengers by a stage
carriage since on verification of PERMIT issued by the R.T.0., Surendranagar, the
same is a ‘contract carriage permit’ and not stage carriage permit. Therefore,
the contention of the Appellant is not correct and | discard the same. |

10. The 'Adjudicating Authority held that the services provided by the
Appellant is of “Tour Operator” and hence, services provided does not falls

. . under mega exemption Notification 25/2012-Service Tax (entry no. 23). The
contention of the Appellant is that their services are exempted by way of
Notification No. 25/2012-Service Tax dated 20.06.2012 at entry serial number
23. For sake of reference, the same is re-produced below:

v -~ «23. Transport of passengers, with or without accompanied belongings, by -

{aj air, embarking from or terminating in an airport {focated in the state of
"Arunachal Pradesh, Assam, Manipur, N[egha!aya, Mizoram, Nagaland, Sikkim, or
Tripura or at Bagdogra {ccated in West Bengal;

(b} non-air conditioned contract carriage other than radio taxi, for the
transportation of passengers, excluding tourism, conducted tour, charter or
hire;"

As per Section 2(7)of the Motor Vehicle Act, 1988 the “contract carriage” means
a motor vehicle which carries a passenger or passengers for hire or reward and
: is engaged under a contract, whether expressed or implied, for the use of such
. vehicle as a whole for the carriage of passengers mentioned therein and entered
" into by a person with a holder of a permit in relation to such vehicle or any
person authorised by him in this behaif on a fixed or an agreed rate or sum—

- -(a) on a time basis, whether or not with reference to any route or distance; or

(b) from one point to another, and in either case, without stopping to pick up or
set down passengers not included in the contract anywhere during the journey,
and includes—

(i) a maxicab; and

(i) a motorcab notwithstanding the separate fares are charged for its
passengers; :

The bus owned by the Appellant is registered as a contract carriage with

the regichal road transport office, Surendranagar. A contract carriage means 2

" motor vehicle which carries passengers for hire or rewardl and is engaged under a
contract whether expressed or implied, for the use of such vehicle as a whole

for the carriage of passengers mentioned therein and entered into by a person

with a holder of a permit in relation to such vehicle or any person authorised by
hifm i this behalf on a fixed or an agreed rate or sum {a) on a time basis,
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whether or not with reference to any route er distance; or (b) from one point to

another, and in either case, without stopping to pick up or set down passengers _

not included in the contract anywhere during the journey. Here, the Appeliant.

supplied his bus on a time basis with reference to any rout or distance for. .
purpose of marriage etc. Therefore, the Appellant is falling under the ambit of |
sr. No. 23(b) of the Notification 25/2012-5ervice Tax dated 20.06.2012 and the

service rendered by him is exempted from purview of Service Tax.

11.  In view of discussions and finding, ! set aside the impugned order and

altow the appeal filed by the Appeliant.
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12. The appeal filed by Appeliant is disposed off as above.
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