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" . . e € .
° :: 3rdve 3w / ORDER-IN-APPEAL :;
G0 wpenen. - M. Rajeshresben Raj_es__hkumar_Surendra_nagar'(hereinafte'r referred o as

“Appellant”) has filed Appeai No. V2/ 36/BVR/2022 against Order-in-Originatl No.
01/2022-23 dated 01.04. 20?;: (hereinafter referred to as ‘impugned order’)
passed by the Assistant Commusuoner Central GST Division, Surendranagar
(hereinafter referred to as ‘adjudicating authonty ).

2. The facts of the case, in brief, are that the Income Tax Department
- provided data/ detaiis éontairzi-ng various persons'i.e. Income Tax Assessee, who
declared in their Income Tax Returns for fmam:lal year 2015’16
& 2016-17 to have earned income by prowdmg services classified under various
service sectors. The Income Tax Department had also provided data of Farm
26A5 showing details of total zmount pajd/ credited under Section 194C, 19414,
1941 & 194J of the income Tax Act, 1961 in respect of various persons which
“depicted that such persons had earned income from providing services like
contract, tommission 0:" brokerage, renting of movable/ immovable property,
Technical or Professional se'r‘g‘icé etc. The said data also contained details of the
Appellant who had not obtained Service Tax Registrétion under the Finance Act,
1994 (hereinafter referred tc as ‘the Act’). The Superinteﬁdent, Central GST
Division-Surendranagar issued letter dated 24.09.2020 and reminder dated
19.11.2020 to the Appellant calling for the information/ documents for fhe
financial year 2015-16 & 2016-17. Since no reply/ response was given by them_,
the Service Tax was determiied on the basis of data/details provided by the

Income Tax department avaitzhie on records.

3. The above inQestigatibn culminated into Show Cause Notice dated
21.09.2020 proposing to deméﬁd Service Tax of Rs. 10,18,987/- including all cess
under Séction 73(1) of ‘the erstwhile Finance Act, 1994 (hereinafter referreq‘ te
as “the Act’) alonéwith intere<t under Section 7% of the Act from the Appellant.
It was also proposed to impose penalty under Section 77(1K3), 77(2), 77 (1))
and Section 78 of the Act. '
4, Thel adjudicating authority vide the impugned order confirmed Service
T;ux demand of Rs. 10,18,987/- under Section 73(1) along with interest under
Section 75 of the Act and imposed penalties of Rs. 10,000/- each under Section |

77(2) and Section T( {1)(c) of the Act. The penalty of Rs. 10,18,987/- was atso
imposed upon the Appellant under Section 78 of the Act with benefit of reduced

penalty as per proviso to Section 78.

5. Bemg aggrieved, the Appellant ha:-; preferred the present appeai on
various grounds as stated beltow: - | '

He is providing bus ﬁiring contract carriage for transportation of
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F.No. V2/36/BVR/2022
passengerf in the name and style af Satyanam Travels The customors hire his
bus for specific purpose i.e, marriage etc. A contract carriage for trar_l _portation v
of passengers, excluding tourism, conducited tour, charter or hire is exempted
from the levy of Service Tax vide Notification No. ~25f2012-5ewic_}e Tax dated

20.06.2012, entry Sr. No. 23.

(i)  As per Section 66D{0) service of transportation of passengers, with or
without accompamed belongings, by a stage carriage is not a service. He is
providing letting out the bus owned by him on rental basis to the customers

which falls under negative list of services under Section 66D{0) of ;he Act.

{(iii) The demand is time barred. -

(iv) The impugned order is bad in law without considering the Netification No.
26/2012 Sr. No. 11 allowing 90% abatement of total recenpt

6. Personal hearing in the matier was hela on 21.10.2022. Shl'l P. D. Rcl\!dl

Advocate appeared for personal hearing in respect of 4 appeals nos. 34, 33, 36 &
37/BVR/2022 filed by M/s. Rajeshkumar Chunilat Jayswal (Satyanam Travels). He
reiterated the submissions made in the appeals. He submitted that the appellant
is merely providing bus;._es on rent for occasions such as marriages etc. Their
activity is exempted from Service Tax under the mega exemption referred by |
them. He, therefore, requested to drop the proceedings by setting aside the
Order-In-Original and allowing consequential relief.

7. t have carefully gone through the case records, Show Caus2 Notice, '
impugned order and appeal memarandum filed by the Appellant. The issue to be
decided in the case on hand is that whether ihe AppelLant is liable to pay service
tax on actmty carried out by them or not

8. | find that the Appeltant is providing bus hiring contract’ carriége for
transportation of passengers in the name and style of Satyanam Travels. After
introduction of negative list regime with effect from 01.07.2022 as contained in
Section 66D of the Act, all the services are taxable except those mentioned in
negative list or mentioned in mega exemption Noti.fication No. 25/2012.

9. It is the contention of the Appetlant that their services are covered under
the negative tist which is re-produced below:

“SECTION 66D, Negative list of services.—
The negative list shalt comprise of the following services, namely -—

{0} service of transportation of passengers, with or without accompamed
belongings, by—

(i) a stage carriage ]
(ii) raitways in a class other than—
{A} first class; or

(B) an air-conditioned coach; -

ﬁﬂ/’ﬁ/ - Fage 4 of &
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(ili} metro, monorail or tromway ,

(iv) inland waterways;

* (v) public transport,-other-than predominantly-for touri .
et TS
between places located irs India: and =~ & purpose, in a vessel

(vi) metered cabs or avic rickshaws”

Stage ca{riage means a motor vehicle carrying or adapted to carry more than six

persons ‘excluding the driver which corries passengers for hire or reward at .

separate fares paid by or jor individual passengers, either for th ]
or for stages of the journey. | ™ : f ® whole Journey

On going through the wordings applied, it is clear that the sérvices carried o.ut

by the Appellant is notlcoyered under transportation of passengers by a stage

carriage since on verification of PERMIT issued by theR.T.O., Surendranagar, the
same is a ‘contract carriage sermit’ and_not stage carriage permit. Therefore,
the contention of the Appeltant s not correct and { discard the same.

10.  The Adjudicating’ Authority held that the services p}mvided by the
Abpellar]t 15 of “Tour Qperater” and hén;:e, services provided doés not fails
under mega exemption Motification 25/2012-Service Tax (entry no. 23). The
contention of the Appellant is that their services are exempted by way of
Notification No. 25/2012-Service Tax dated 20.06.2012 at entry serial number
23. For sake of refererice, the same is re-produced below:

“23. Transport of passengers, with or without accompanied belongings, by - |
(a) air, embarking from or terminating In an airport located in the state 6f

Arunachal Pradesh, Asscrr;, Manipur, Meghalaya, Mizoram, Nagaland, Sikkim, or
Tripura or at Bagdogra located in West Bengal; '

(b} non-gir conditioned contract carriage other than radio taxi, for the
transportation of passerigers, excluding tourism, conducted four, charter or
hire;”

As per Section 2(7) of the Motor Vehicle Act, 1988 the “contract carriage”
means a motor vehicle which carries a passenger or passengers for hire or
rewdrd and is engaged under a contract, whether expressed or implied, for the:
use of such vehicle as a whole for the carriage of passengers mentioned therein
and entered into by a person with 'a holder of a permit in relation to such
vehicle or any person authorised by him in this behalf on a fixed or an agreed
rgte or sum— :

- {a} on a time basis, whether or not with reference to any route or distance; or

(b) from one point to another, and in either case, without stopp{ng to pi_cl_: up or
set down passengers not included in the contract anywhere during the journey,
and includps— - s

(i) a maxicab; and

(i) a motorcab notwithétanding the separate fares are charged for its
- passengers; :

*| tind that the bus owned by the Appellant is registered as a contract
carriage Qvith the regionat road transport office, Surendranagar. A contract

carriage means a motor vehicie which carries passengers for hire or reward and

is engaged under a contract whether expressed or implied, for the use of such

vehicle as a whole for the carriage of passengers mentioned therein and entered
into ﬁy a person with a holds of a permit in relation to such vehicle or any
%
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F.No. V2/36/BVR/ 2022
person authorised by him in this behalf on 2 fixed or an agreed rate or sum

{a) on a time basis, whether or not with reference to any route or distance; or ':-: .
{b) from one point to another, and in either case, without stopping to pick up or . _
set down passengers not included in the contract anywhere during the journey. '
Here, the Appellant supplied his bus on a tirme basis with reference 1o any-rout
or distance for purpose of marriage etc. Therefore, the Appellant is falling’ under
the ambit of Sr. No. 23(b) of the Notification 25/2012 -Service Tax dated
20.06.2012 and the service rendered by him is exempted from purview of Service .
Tax. - ‘ |
11. - In view of discussions and finding, | set aside the impugned order and
. allow the appeal filed by the Appetlant.
mmmﬁﬁﬂ%mwﬁum'mm%ﬁﬁnm% I
12.  The appeal filed by Appellant is disposad off as above.
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