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ST . M/s. Matva Hamfbhai lsabhai, Palitana, Bhavnagar (hereinafter referred

as “Appellant”) has filed Appeal No. V2/29/8VR/2022 against Order-in-Origi-i.
No. 308/SERVICE TAX/DEMAND/2021-22 dated 02.03.2022 (hereinafter refers
to as ‘impugned order’) passed by the Assistant Commissioner, Central GSY
Division-1, Bhavnagar (hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that on the basis data/ detait
provided by the Income Tax Department it was found that various persons i.«

Income Tax Assessee, who declared in their income Tax Returns for financia:

year 2014-15 to had earned income by providing services classified under varicus

sgrvice sectors. The Income Tax Department had also provided data of Forr
26AS showing details of total amount paid/ credited under Section 194C, 194
1941 & 194} of the income Tax Act, 1961 in respect of various persons wiici

depicts that such persons had earned income from providing services lie

~ contract, commission or brokerage, renting of movable/ immovable property

Technical or Professionai sérv_ice etc. The said data also contained the details «.
the Appeltant who had not obtained Service Tax Registration under the Fine»:-
Act, 1994 (hereinafter referred to -as ‘the Act’). The Jurisdictio. .
Supenntendent issued ietter dated 20.07.2020 to the Appellant calling for tie:
details viz. copies of 1. T, Returns, Form 26AS, Balance sheet (including Pl
Account), VAT/ Sales Tax Returns, Annual Bank - Statement, Contract:.
Agreements entered with the persons to whom such services provided during v
Financial Year 2014-15. As no reply was received from the Appellant, the Servic:
Tax was determined on the basis of data/details provided by the Income Tai.
department.

3. The above investigation cutminated into issuance of a show cause notic:

dated 18.08.2020 demanding Service Tax and ail cess to the tune of i:

| 14,92,796/- under Section 73(1) of the Finance Act, 1994 alongwith interas

under Section 75 of the Act. It was also proposed to impose penalties unde/
Section 77(1)(a). 78, 77(2) and 77(1)(c) of the Act upon the Appellant.

4. The adjudicating authority vide the impugned order confirmed Servic:
Tax derhand of Rs. 14,92,796/- under Section 73(1) along with interest unds
Section 75 of the Act, imposed penalty of Rs. 14,92,796/- under Section 78 ¢
the Act and penalty of Rs. 50,000/- each under Section 77(1)a), 77(2) el
77(1)(c) of the Act. | ' |

5. Bemg aggrieved, the Appeliant has preferred the present appeal «

various grounds as stated betow:

The impugned order passed by the adjudicating authority is perverse an,

‘ﬁ/ Page. 37
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per in curium as he failed to appreciate the facts of the case and provisions of
law. The demand is raised for difference in so called taxable value as pey service
tax returns filed and as per books. The adjudicating authority failed to
appreciate that the same was the value of sale of goods which is mentioned in
audit report as well as books of account. The adjudicating authority ignored the

submission mentioning that the Aﬁpeliant is engaged in trading activities of good <

grain.

(i)  The show cause notice is time barred. There is no suppression of facts,
fraud etc. with intend to evade payment of tax by them. The adjudicating
authority erred in levying penalties.

6.  Personal hearing in the matter was held on 21.10.2022. Advocate Bhavesh
Purohit appeared for personat hearing and re-iterated the submissions méde in
the grounds 6f appeal. He submitted that the assessee is purely a trader selting
grains and not providing any sort of services. However, due to a typographicat
error by the CA of the assessee in the ITR for 2014-15 (AY 2015-16), the revenue
from operations under item 1 of the P&l account was mistakenly shown under
sale of services, instead of sale of .goods. However, item nos. 2 to '52 under the
P&L account of the same ITR clearly show their activity as trader and not a
service provider. They also are registered under VAT w.e.f. 01-10-2005 as per

their registration certification enclosed. However, the lower Adjudicating
Authority has averlooked all these facts and has also overlooked the submissions

made during the personal hearing and in their written submissions. He submitted
that lower Adjudicating Authority has relied upon the fact that they are
registered under GST without verifying that their GST registration is in respect of
sale of goods and not for services. He requested to allow 10 days tiﬁe- for
submission of additional written arguments with supporting documents. Based on
the same he requested to drop the Show Cause Notice, set aside the Order-In-
Original and allow consequential relief.

6.1 The Appellant filed additional written submission on 03.11.2022 wherein
they reiterated their grounds of appeal and also submitted copies of invoices,
VAT Registration certificate, Income Tax Returns, Form 26AS, Balance Sheet and
Profit & Loss accounts.

7. I have carefully gone through the case records Show Cause Notice,

| lmpugned order and appeal memorandum filed by the Appellant. The issue to be

decided in the case on hand is whether the activity carried out by the Appellant
is liable to Service Tax or not. '

8. "1 find that the lower Adjudicating Authority has found that.in the TR for
the year 2014-15 of the Appeilant shared by the income Tax Department, there
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is mention of an amount of Rs. 1,20,77,636/- under the heading of “sale ¢7

. e )

seryices The lower Adjudlcatmg Authonty also found that the Appellant ha
;1,,. m“::l‘a;lﬁ;ed that they have done’ tradmg “of Wheat Bajra ‘etc. but’ they ‘have no-

submitted any documents viz. purchase bills, sales bills and related docums:

which could substantiate their claim and therefore, the lower Adjudicating

1§ . Authority confirmed the demand of service tax on sale of services.

| 1 9. { find that the Appellant submitted the copy of Tax Audit Report for th::
- financial year 2014-15 (Assessment Year 2015-16) wherein Column 10(a) of Par~
B of FORM 3CD, the nature of business has been stated as Trading. Further ..
Trading, Profit & Loss Account for the F.Y. 2014-15 of the Appeilant, there i;
mention of Sales of Rs. 1,20,77,636/ as well as opening stock, purchases an:l
N clasing stock of the goods. In FORM 3CD, cotumn No. 35(a) pertaining i

quantitative details of principal items of goods traded, the Annexure-F has bean

appended which clearly shows the quantity of purchase and sales of whuat,
‘Bajri, cotton seeds cake, mixdan, wheat bhusu, rice, tuver dal, makkai bhardo.
_ panchratna daan, wheat 30 kg, wheat 25 kg, juvar, udad chuni, mung faada.
| bajri 25 kg etc. made by the Appellant.

10. | further find that the term ‘service’ is defined under Section 65(44) o
the Act as under:

“Service means any activity camed out by a person for another fo-
consideration, and includes a declared service, but shall not include

(a) An activity which constitute merely-
(i) A transfer of title in goods or immovable property, by way of sale, gift or i

any other manner; or

(ii)....

(i) ....”
Under Section 66B of the Act, service tax shall be tevied on the value of al!
services, other than those service specified in the negative list. Negative lis'
denotes the list of services on which no service tax is payable under Section 668
of the Act. As per Section 66D (e), trading of goods is a service specified unde-

the negative list which is as under:

“SECTION 66D. Negative list of services.—
The negative list shall comprise of the following services, ‘namely :—

(a....
(b) ...
{€) ...

(d)....
(e) trading of goods;”

Reordingty, on the actwaty of trading of geods, no service tax is payable

@ﬁ;—g o Page 5 c.'-f :
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10.1 Section 66B provides that service tax is leviable on all ‘services’ other

than the services specified under the negétive list. Therefore, for being subject -

to service tax an activity needs to qualify as a service first. The term ‘service’ is

defined undér Section 65B {44) which specifically excludes an activity of mere - b
transfer of title in goods by way of sale. Thus, the activity of trading which is

merely buying and selling of the goods is not a service. Hence, the question: of
service tax levy on the same does not arise. Accordingly, even if trading activity
is not specified under the negative list of services, it is not liable to service tax,

as it is not a service. Further, negative list of services comprises services but an

activity of trading of goods is not a service, therefore it cannot be specified -

under the negative list of services.

11. In view of discussions and finding, | set aside the impugned order and

allow the appeal filed by the Appellant.
12, dteedl g <ol 31 718 ardiel 1 FiueR SRIE ol A fFarsmar g |

12.  The appeal filed by Appellant is disposed off as above.
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Superintendent IYFT (3rfi=}/Commissioner (Appeals)
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By R.P.A.D. Rajkot
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