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Appeal No: V2/ 14/BVR/ 2022

:;_s7dYe AW / ORDER-IN-APPEAL :;
i vty Vithalbhai Lavjibhai Patel, Bhavnagar (hereinafter referred to as
“Appellant™) has fited the present Appeal against Order-in-Original M-
| - 191/SERVICE TAX/DEMAND/2021-22 dated 04.02.2022 (hereinafter referred to as
- ‘impugned ordei’} passed by the Assistant Commissioner, Central GST Division,
' Bhavnagar-1 (hereinafter referred to as ‘adjudicating authority’).

2.  The facts of the case, in brief, are that the Income Tax Department
shared thel third party information/ data based on Income Tax Returns/ 26A5 .ol
the Financial year 2014-15 of the Appellant, a letter dated 15.07.2020 was
" issued by the Jurisdicticnat Range Superintendent requesting the Appellant to

Lo s ekt o o

‘ provide information/documents viz. copies of 1T, Returns, Form 26AS, Batance

Sheet (including P&L Account), YAT/ Sales Tax Returns, Annual Bank Statem=nt,

Contracis/ Agreements entered with the persons to whom services provided =,
for the Financial year 2914-15, 2015-16, 2016-17 & 2017-18 (upto June-2017}.
However, no reply was received from the Appellant.

3. in absence of data/information, a show cause notice bearing No. V/15-
118/5T/Demand/F V LA}.FJIBHAHZOZOQ?' dated 07.08.2020 was issued to the
Appellant demanding Service Tax and cess to the tune of Rs. 5777/- under
Section 73(1) of the Firance Act, 1994 (hereinafter referred to as ‘the Act’)
alongwith interest under Section 75 of the Act. it was also proposed to impose
penalties under Section 77{1)(a), 78, 77(2) and 77{1){c) of the Act upon the
A | Appellant.
. . 4, The above Show Cause Notice was adjudicated by the adjudicating
' authority vide the impugned order who confirmed Service Tax demand of Rs.
5,777/- under Section 73{1) along with interest under Section 75 of the Att,
~imposed penaity of Rs. 5,777/- under Section 78 of the Act, imposed penalty ¢f
~ Rs. 5,000/ each under Section 77(1)(a), 77(2) and 77(1){(c) of the Act.

5. Being aggrieved, the Appellant has preferred the present appeal on
various grounds as stated below: '

- (i The taxable valuc is to be ascertained as per the provisions of the Act |
- read with the assessable value as defined under the provisions of the Act and!
hence the assessable value for the purpose of issuance of the unwarranted show

' a cause notice is far awav érom the provisions of the Act..

{ii} 'The form 26AS is nothing but income relating to -“Income earned in
carrying the commerciat business by the Appeltant”. The commercial business of
the appellant is job work carried out on behalf of M/s. Nilkanth Gems,
wBhavnagar which is exern pted under Notification No. 25/2012 dated 20.06.2012.
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Appeal No: V2/14/BVR/2022

proper since it has nexus with the purpose of tevy of Income Tax only.

(iii}  The issue is time barred but confirmed the demand without disclosing the
specific ground. The disputed issue had come on record on the basis of income
Tax Act and hence provisions of Finance Act may not be retevant to sustain the

demand as referred above.

(iv) The impugned order has been passed by gross violation of the' principlesof |

natural justice as it has not considered the provisions of Notification No.

25/2012 dated 20.06.2012. The impugned order has beer passed only on |

assumption and presumption grounds and demand having no direct nexus with

tevy of such tax under the Act.

4. The matter was posted for hearing on 18.10.2022. The Appellant vide

 their email dated 17.10.2022 has requested for adjournment since the

concerned person was out of station due to the Diwali festival. However, the

Appellant vide their letter dated 01.11.2022 has waived their personal héan‘ng
rights and submitted the additional written subimission as under:

1. They engaged in job work with M/s. Nilkanth Gems, Bhavnagar which is
exempted under Notification No. 25/2012-Service Tax dated 22.06.2012
at Sr. No. 30(b). '

2. They filed reply dateci 13.01.2022 tc Show Cause Notice dated
07.08.2020 but the Adjudicating Authority wrongly mentioned that no
repty was received from the Appellant '

3. As per Show Cause Notice dated 07.03.2020 the tékable value is
mentioned as Rs. 48,120/- and the Service Tax amount of Rs. 5,948/- on
that whereas in impugned order the value mentioned as Rs. 46,740/ and
the Service Tax amount is Rs. 5,777/-.

4, The concerned authority against issued similar Show Cause Notice
having No. V/15-114/ST/Demand/Y L Paiel/2020-21 da{ed 07.08.2020
having different DIN number having taxabie value of Rs.48,120/- and
Service Tax of Rs. 5,9,48/- and then drop the same vide Order-In-Original
No. 568/5ervice Tax/Demand/2022-23 dated 19.08.2022.

5. The impugned Show Cause Notice is nothing but to twist the matter by
misinterpreting and circumventing the Notification to deprive the

Appellant to avail legitimate rights conferred by the statutory provisions.

‘ 6. The impugned order deserves to be set aside and requested to consider

' the provisions of Notification 25/2012-Sewice Tax dated 20.06.2012 Sr.
No. 30(b). - '

7. They waive their personal hearing rights and requested to pass
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Appeat No: V2/14/BVR/2072
appropriate order.

| w e qudte o | have carefully gone through the case records, impugned order an:
appeal memorandum filed by the Appellant. | find that the issue to be decicsd

in the case on hand is whether the activity camed out by the appellant is liable
to Semce Tax or otherwase '

6. I find that Show Cause Notice had been issued without verifying any dat:
or nature of services provided by the Appellant as the same had been issued cnly
on the basis of data received from the Income Tax department and in:

Adjudicating Authority has confirmed the demand of Service Tax vide impugred
order. |

it et

7. | find that the main issue that is to be decided in the instant case
whether the services provided by the Abpellant is taxable under Service Taxi or
otherwise. On going through the impugned order, it has been held by L.
Adjudicating Authority that the services provided by the Appellant is a taxable
service in absence of information/documents which were neither submitted by
the Appellant nor they had filed any defense submission and not éppeared o
personal heanng also. The Appellant on the other hand has stated that they have
filed the reply dated 23.08.2020 & 13 01.2022 addressed to the Assistari
_Commlssmner, CGST, Range-1, Bhavnagar.

F
8. Now, it is to be decided whether activity carried out by the Appellant. is
covered under Notification No.25/2012-5ervice Tax dated 20.06.2012 and as to

whether the amount received for providing the services is taxa'ble, or otherwise.

flankooil infmfi T

9. | find from the copy of Ledger, Form 26AS and the sample copy of Invoices
issued by the Appellant to M/s. Janki Gems, Mumbai, that during the relevant
period the Appeliant was engaged in job work services of cutting and polishing of
_ diamonds'supplied by M/s. Janki Gems, Mumbai the wholesalers/manufacturers,
% ~ On perusat of copies of the relevant documents, the amount (income) receive:!
as consideration by the Appeliant for the activity carried out by them is of
‘ working upon Rough diamonds / gem stones supplied by the customers. There i3
. mention of date, rough carats, and weight in the bill issued by the customer to
1 the Appellant. ’ '

10. The relevant clause 30(i) (b) of Notification No0.25/2012-5T datex
20.06.2012, which exempts certain taxable services from the whole of the
service tax leviable thereon under section 66B of the said Act, is reproduce
below:

“30. Services by way of carrying out an intermediate producticn:
process as job work in relation to -

() e )
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(ii} any intermediate production process as job work not amountmg to
manufacture or production in relation to - _

(b) cut and polished diamonds and germstones; or plain and studded
jewellery of gold and other precious m@fafs, failing under Chapter 71 of
the Central Excise Tariff Act, 1985 {5 of 1986};

(d) "

11.  In view of the above discussion, 1 find that the Appetlant has carried out

. an activity {service) and has received certain amounts/income {consideration) by
providing services by way .of carrving out servites‘of job work of cutting and
polishing of Diamonds / gemstones. The said service provided by the Appellant
though a taxable service, is fully exempt from Service Tax as the same clearly

falls under clause (ii) (b} of Entry No.30 of the Notification No.25/2012-5T dated - -

20.06.2012. Hence, the Appellant is not liable to pay any service tax for the
service rendered by him and | hold accordingly.

12.  In view of discussions and finding, 1 set aside the impugned order and
atlow the appeal filed by the Appellant. '

13, tfiaedl gy o @ 18 3t &1 Rer Sudied e @ TP orm § |

13.  The appeal filed by Appellant is disposed off =5 above.
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