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M/s. Vijay Steels, Plot No. 207-209, GIDC-Ii, Sihor, Bhavnagar-364240
(hereinafter referred to as ‘the Appellant’) has filed present Appeal No.
¥2/5/BVR/2022 against the Order-in-Original No. R-19/2021-22 dated 12.01.2022
(herein after referred to “the impugned drder”) passed by the Assistant

R

Commissioner, Central GST Division, Bhavnagar-1 (hereinafter referred to as ‘the

adjudicating authority’).
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2. The facts of the case, in brief, are that the Appetlant was engaged in the
__ manufacture of rolled products of iron and steel i.e. CTD bars/rounds/rods etc.
‘ falling under Chapter 72 of the First Schedule to the Central Excise Tariff Act,
1985. The Appellant were availing deemed credit @ Rs. 920/- per MT on ingots
and re-roliable materiats obtained from breaking of ship, boats and floating
. | - .vessels, falling Chapter 72.30 and 73.27 in terms of Government of India’s Order
No. T5/36/94-TRU dated 01.03.1994 issued under Rule 57G(2) of the erstwhile
E Central Excise Rules, 1944 and ctaimant is holding Central Excise Registration No.
- AABFV6595QXMO01.

2.1 - On scrutiny of RT-12 returns for the months from December-1994 to

R M T T . el fatem e

'January, 1995, it was cbserved that the Appetliant has wrongly taken deemed
4 Modvat Credit to the turie of Rs. 15,38,779/- which was resulted in the Show. Cause
Notice for recovery/ reversing deemed modvat credit on the grounds that (i) the
Government of India’s Order No. TS/36794-TRU dated 01.03.1994 was issued
; under the provisions of Rule 57G of the Central Excise Rules, 1944 (if) with effect
) from 01.03.1994, chapter 72.30 and 73.27 were omitted from the CETA, 1985,
.’. therefore, there did not exist any documents evidencing the payment of duty on
such re-rollable materiats that on account of omission of above chapter heading

R R

the inputs received were not coming under the purview of Notification No. 5/94-
CE(NT) dated 01.03.1994 issued under Rule 57-A, (iii) the inputs received by the
claimant had not suffered any Central Excise duty. Therefore, the deemed credit

RS

was not available.

2.2 The adjudicating authority vide Order-in-Original No. 63 to
. 88/BVR/JC/2005 dated 17.01.2006 disallowed the deemed modvat credit and
- confirmed the demands on the grounds that their clearance value had exceeded
Rs. 75 lakhs during the year 1994-95 and they were not entitled for deemed
modvat credit. Being aggrieved with 010 dated 17.01.2006, the Appellant

preferred an appeal before Commissioner (Appeals), Central Excise Ahmedabad
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Appeal No: V2/5/BVR/2022

who vide Order-In-Appeal No. 84 to 95;’2006(BVR)CIE!AWComr(A-N}!Ahd dated
24.08.2006 uphold the OI0 dated 17.01.2006 and rejected the appeal. Further,
being aggrieved by the OlA dated 24.08.2006, the Appellant fited appeal before
Hon'ble Tribunal, Ahmedabad who vide Stay Order No. $/134 to 147/WZB/
A’bad/06 dated 14.11.2006 directed to deposit 50% of the confirmed demand of
duty of Rs. 15,38,779/- within eight weeks. Accordingly, the Appetlant deposited
the 50% Rs. 7,69,390/- vide debiting from the Cenvat Credit Account input tax
credit vide RG-23 G Pt.ll, Entry No. 504 dated 12.01.2007. Hon’ble Tribunal vide
Order No. A/2325 to 2333/AHD/WIB/(7 dated 27.08.2007 has rejected the appeal
filed by the Appellant.

2.3  Being aggrieved by the order dated 27.08.2007 of Tribunat, the Appellant
filed appeal before Hon’ble High Court of Gujarat who vide its oral order dated
15.09.2021 set aside the order dated 27.08.2007 passed by the Hon’ble Tribunat
and allowed the appeat filed by the Appeilant. The said order dated 15.09.2021
passed by the Hon’ble High Court has been accepted by the Department and hence
the refund of Rs. 7,69,390/- arose.

2.4  Moreover, the following sanctioned refunds were appropriated against the

Government outstanding dues:

Sr. |Sanctioned Refund | Sanctioned Refund | Sanctioned Refund amount
No. | Ol0 No. & Date amount which was | appropriated against 0IQ
. ‘appropriated No.
1. R-208/Refund/15-16 | 4,00,000/- 85 to - 88/BVR/JC/2005
dated 28.07.2015 dated 30.12.2005 & 52 to
| 68/D/Excise/2011-12 dated
. 15.12.2011
2. Refund Order dated | 12,000/- 8% to 88/BYR/JC/2005
04.05.2017 | dated 30.12.2005
3. R-53/Refund/2018-19 | 4,78,698/- 65 to 88/BVR/JC/2005
dated 28.11.2018 dated 30.12.2005
Total Amount Appropriated | 8,90,698/-

2.5 Based on above, the Appellant filed refund claim for Rs. 16,68,949/-. The
adjudicating authority vide his impugned order sanctioned the refund claim of Rs.
16,60,088/- (Rs. 7,69,390/- pre-deposit + Rs. 8,90,598/- adjusted refundg) and
rejected the refund claim of Rs.8,861/-. |

3. Being aggrieved by the impugned order rejecting the refund of Rs. 8,841/,
the Appellant preferred the present appeal contending, inter-alia, as under:
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o, ., In pursuance of Hon’ble High Court order, they were entitled to get the
o refun.d of an amouint of deemed modvat credit availed and accordingly filed
the refund claim of Rs. 16,68,969/- before proper Central Excise authority
praying to grant the said refund. The adjudicating authority grossly erred
in not sarictioning remaining amount of Rs. 8,861/- which was nothing but
“only DMC. The issue of admissibility of DMC .was allowed by the
adjudicating authority and refund claim of Rs. 16,60,088/- has been

allowed; -

(ii‘ }  Based on the facts and circumstances, it is clearly established that they are
~ also entitled to get the remaining amount of Rs. 8,861/- pertaining to the
DMC only. The refund of Rs. 8,861/- may be granted being the “settied

issue”.

4. Personal hearing in the matter was fixed on 03.11.2022 which was attended
by Shri N. K. Maru & Shri U. H. Qureshi, both Consultant and Shri M. L. Gupta,
Partner of the Appellant. They reiterated the submissions therein and those in
their appeal. They submitted that an amount of Rs. 8,861/- has been rejected ion
the Order-In-Original without any discussion. Also they had claimed interest on
the refund due to them in terms of Hon’ble High Court order. They requested for
time of one week to submit a few documents including a copy of their refund
claim. Based on the same they requested to pass order for refund of the rejected
arnount of Rs. 8,861/- with interest on the total refund amount. |

43 The Appellant vide their letter dated 07.11.2022 received on 14.11.2022
has submitted the submission and documents wherein they have reiterated their
argumer:ts as mentioned in the appeat memorandum. They have submitted copies
of judgment in the case of Falma Laboratories Pvt. Ltd. Vs Commissioner of C.Ex.
& Cus., Bangalore reported at 1999 (105) ELT 658 (Tribunal) and Puneet Steels &
Alloys (P) Ltd. Vs. Collector of C.Ex., Jaipur reported at 2000 (115) ELT 649
(Tribunal).

5. | have carefully gone through the facts of the case, the impugned order
and the Appeal Memorandum filed by the Appellant. The issue to be decided in
the case is whether the. Appellant is eligible for the refund of balance amount of
Rs. 8,861/- or not.

6. On perusal of the records, | find that the Appellant deposited 50% amount
i.e. Rs. 7,69,390/- by debiting from Cenvat Credit Account vide RG-23 G Pt.1l Entry
No. 504 dated 12.01.2007 out of total confirmed demand of Rs. 15,38,779/-.
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Further, the Refunds of Rs. 8,90,698/- sanctioned vide three refund orders were
also adjusted against the outstanding dues pending from the Appellant. Therefore,
the total refund claim comes to ks. 16,60,088/ - which has already been sanctioned
by the adjudicating authority to the Appellant. However, the Appellant filed
refund claim of Rs. 16,68,949/- before the Adjudicating authority. In grounds of
appeal, the Appellant contested that the said differential amount of Rs. 8,861/-
is an amount of Deemed Modvat Credit which they are entitled for as refund. On
perusal of the facts of the case available on records, the whereabouts of Rs.
8,861/- is nowhere mentioned since the pre-depesit amount plus amount of
refunds which were adjusted from the amount due to the Appellant are alreac]y
refunded to the Appetlant vide the impugned order. Ongoing through the records
submitted by the Appellant, it a-ppears that the amount of Rs. 8,861/- was
debited/paid on 29.06.2017 by the Appellant towards OIC No. 65 to
88/BVR/JC/2005 dated 30.12.2005 “Under Protest”. It is not forthcoming as to
why this amount of Rs. 8,861/- was debited on 29.06.2017 by the Appellant. Thus,
it is clear that the said amount of Rs. 8,861/- is not forming the part of refund
since it is neither the case of 50% pre-deposit nor a case of refund adjusted by the
Department from the Appellant. |, therefore, find that the impugned order is
proper and correct to this extent and needs no interference. |

7. in view of the above, | uphold the impugned order and reject the appeal |

filed by the Appellant.

8.  afiodl gErr &t F o s F1 Averr sww ahE A R S §
8. The appeal filed by the Appellant is disposed off as above. -
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