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- Appeal No. V2/51/BVR/2022

| / ORDER-INSEPPEAL ::
M/s. Techseria Pvt. ;-__Lt_d.' {(Earlier known as M/s. Open Source Squad
Consultancy Private 'Limitéd){ Bhavnagar (hereinafter ‘referred to as “Appeliant”)
~ has filed the present Appeal against Order-in-Original No. BHV-EXCUS-000-JC-LD-
027-2021-22 dated 22.03.2022 (ﬁereinafter referred to as ‘impugned order’)

passed by the Joint Commissioner, Centrat GST, Bhavnagar (hereinafter referred
to as ‘adjudicating authority )

2. The facts of. the case, in bnef are that on the basis of datal details
provided by the Income Tax Department containing various persons i.e. Income

" Tax Assessee, who declared in their Income Tax Returns for financial year 2014-

15, 2015-16 & 2016-17 to have earned income by providing services classified
under various service sectors, it was found that the Appellant has not obtained
Service Tax registratibri under the Finance.Act, 1994 (hereinafter referred to as
‘the Act’). The Income Tax Department had also provided data of Form 26AS
showing details of total amount paid/ credited under Section 194C, 194H, 194! &
194J of the income Tax Act 1961 in respect of various persons which depicted
that such persons had earned income from providing services. The Jurisdictional
Range Superintendent issued letters to the Appetlant calling for information/

documents for the flnant:ial year 2014 15, 2015-16, 2016-17 & 2017-18 (upto |

June-201 7) Appellant vide their letter dated 21.08. 2020 submitted that they are
engaged in providing lnformatlon Technology software Service having 100%
revenue from export business and not liable to pay Service Tax and they also
submitted Balance Sheet, 'qum 26AS, Bank Account Statement etc. for the
period from 2014-15 to 2017-18. The Appellant also submitted that e-brc were
not available due to non ap_plitability of port code and FIRC are being sought

from the bank.

3. The investigation culminated into Show Cause Notice dated 10.09.2020
proposing to demand Service Tax of Rs. 51,56,346/- including all cesses under
Section 73(1) of the Finance Act, 1994 (hereinafter referred to as ‘the Act’),
interest under Section 75 and penalty under Section 77(1)(a), 77(2), and Section
78 of the Act by. 1nvokmg extended period. The adjudicating authority vide the
impugned order < \_onflrmed Service Tax demand of Rs. 51,56,346/- under Section
73(1) with interest under Section 75 and imposed penalties of Rs. 10, 000/- each
under Section 77{1)}(a) and 77(2) of the Act. The penalty of Rs. 51,56,346/- was
also imposed upon the Appeilant under Section 78 of the Act.

4, Being aggrieved, the Appellant has preferred the present appeal on
ground that the adjudicating authority'erred in taw and by not appreciating facts
that the Show Cause Notice was issuad after due time which is not valid in eyes

ﬁr w\}/
' Page 3 of 6




- R et T

4

Appeal No. V2/51/BVR/2022 -

5. Personal hearing in. the matter was hetd on 03.11.2022. Shri Ankit Bhatt,

Advocate appeared for personal hearing and reiterated the submissions in the

appeal. He submitted that the Appellant is exporting their entire services and N

they are not liable to pay any Service Tax. However, they were under the
impression that they are not liable to take registration or file return 5T-3. While
admitting this bonafide failure on their part, they are contesting the tax
liability. They could not submit copies of FIRC to the lower authority as the same

~ are received from the authorized bank after certain time. He submitted a set of

copies of these FIRC with additional arguments and requested to consider the
same. Therefore, he requested to set aside the demand for Service Tax and the .
penalty under Section 78 of the Finance Act, 1994 imposed on them. |

6. I have carefully gone through the case records, impugned order and
appeal memorandum filed by the Appeliant. The issue to be decided in the case
on hand is that whether the Appeltant is liable to pay service tax on activity
carried out by them or not. The Adjudicating Authority has held that the
Appellant had received income from Information T echnology Software Service/
T enabléd services (software development) during the Financial Year 2014-15 to
2017-18 ahd the services provided by the Appellant are also not covered under .
the Negative List under Section 66D of .the Act. He further observed that these
services are not ekembted under mega exempti&n Notification No. 25/2012-
Service Tax dated 20.06.2012 and hence are subject to levy of Service Tax under
Section 66B of the Act. The appeliant failed to submit the copies of FIRC during
the course of adjudication to establish that the payment for such service has °
been received by them in convertible foreign exchange under Rule 6A(1)(e} of
the Service Tax Rules, 1994. Therefore, the Adjudicating Authority held that the
services provided by the Appellant canrot be treated as export of services and
they are tiable to pay the Service Tax.

7. The-Appellant during the course of personal hg’aring submitted written
submission wherein they stated that ihey are engaged in providing services
related to Information Technology - such as Software Design, Software
maintenance, Software Functions repair, Website Development, Website -
maintenance and other related services for outside India. On verification of
Form 26AS submitted by the Appellan: for the year 2014-15 to 2017-18, it is
clear that they have not received any income except bank interest. Thus, they

_have not received any income from indigenous customers. They have also

submitted copies of T Service Income iedger from 2014-15 to 2014-18 wherein
they have received income from various customers viz. OPGSP Set, Savel LLC-LA-
USA, MRP Vision-LA-USA, Transferwise .td, Premier Technology, Blur Limited,
Research Anlytic, Mute Data, Development Ltd., Nikosh ltd., Swipe Task Pte, Chi
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k Bang, Ansera D.0.0., Rossbunter, Josh Green, Wilco Van, Seasonal, Liam

Patton, Blue Grass Digital Ltd., Entropy etc. The Appellant have submitted the

""" certificate of inward remittance issued by City Bank, Bank of America, Yes Bank

and Standard Chartered bank, wherein remittance amount has been mentioned
in US Dollar as well as Indian Rupees during the period 2014-15 to 2017-15 and
the name of remitter has also been mentioned which'tallies with the name of
the customers as mentioh_e_d__.aboye‘ They have also submitted the copies of
account statement issued by{ Standard’(:hartered Bank and State Bank of India.

8. it is clear frori} the records ghiimitte'd that the services provided by the
Appellant is classifiable under the category of “Export Services”. The Appellant
is located in India and the service _;etipients are outside of India. Further, the
services provided by the Appellant are not specified in the negative list as per
Section 66D of thé Act. The services have also been provided outside India and
the payment received by the Ai)pellant is in convertible foreign exchange.

" Therefore, 1 find that the activity of the Appellant falls within the four corners
of the Rule 6A of the Service “Tax Rules, 1994 (hereinafter referred to as ‘the
Rules’). On going through .th'é casé records and submissions made by the
Abpellant, i have no doubt that the Appellant is providing export services
satisfying thé provisions of the Place of Provision of Services Rules, 2012 notified
vide Notification No. 28/2012-Service Tax dated 20.06.2012, as amended.

9. The placé' _of'prdvision of 5érvi¢_:e has been defined under Place of
Provision of Services Rules, 2012 (Notification No. 28/2012-Service Tax dated
20.06.2012) which reads as under: - | :

"3. Place of provision-genefa{f_y.- The place of provision of a service shall be the location
of the recipient of service:” '

The provisions of Rule 6A of the Rules are re-produced below for reference:

“6A. Export of services.-

. (1) The provision of any service provided or agreed to be provided shall be treated
. as export of service when,-

{a) the provider of service is {ocated in the taxable territory,

- (b} the recipient of service Is {ocated outside india,
(c) the service is not a service speci fied in the section 66D of the Act, .
{d) the place of provision of the service is outside India,

(e) the payment for such service has been received by the provider of service in
convertible foreign exchange, and

(f) the provider of service and recipient of service are not merely establishments of .
" g distinct person in accordance with item (b) of Explanation 3 of clause (44) of

section 658 of the Act

(2} ...”
On the basis of documents submitted by the Appellant, it is clear that the

provider of service i.e. the Appellant is-tocated in the taxable territory and the
ecipients of service are located outside India. Further, the service is not
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specified in the Section 66D of tﬁe Act. The place of provision of the service is
outside India in terms of Rule 3 of the Place of Provision of Services Rules, 2012.
The payment has been received in convertible foreign exéhange és the Bank of
America has received the payment in US dotlar or pound and the same was
remitted to Appeltant’s bank account in equivalent convertible Indian Rupees. "
On verification of sample copies of invoices submitted by the Appellant, it is_ _
clear that they had issued the inveices having amount either in US Dotlar or GB
Pound. As all these ingredients are satisfied, the service provided by the -
Appellant is nothing but export of' service. Therefore, the services provided by .
the Appellant are not liable to Service Tax. '

10. However, | am of the considered view that the Appellant was ltiable to
obtain Service Tax registration and to file statutory returns, which they failed to
do. Therefore, | find that they are liabie for penalty under Section 77(1)(a) and
Section 77(2) of the Act. Since the service tax is not leviable on the activities
carried out by the Appellant, the question of ievy.of interest and penalty under
Section 78 of the Act is not warranted.

11.  In view of discussions and finding, | set aside the impugned o'rd'er, except -
for the penalty under Section 77(1){a) and 77(2) as mentioned at para 10 supra,
and atlow the appeal filed by the Appellant.

12.  ondiaddl gRy oS @l d eltﬂam‘?—mtmmrﬁraﬂﬁs ﬁmrﬂm% |

12.  The appeal filed by Appellant is disposed off as above.
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