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Appeal No: ¥2/50/BYR/2022

:; Irdrer 3wder / ORDER-IN-APPEAL ::

M/s. Dineshbhai Dhirajlal Mehta, At: Sﬁrnégar, Viaﬁ Paravadi, Taluko:
Gariyadhar, Dist. Bhavnagar, Gujarat (hereinafter referred to as “Appellant”)
has filed the present Appeal against Order-in-Original No. 570/SERVICE
TAX/DEMAND/2021-22 dated 16.03.2022 (hereinafter referred to as ‘impugned
order’) passed by the Assistant Commissioner, Central GST Division, Bhavnagar-1
(hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the Income Tax Department
provided data/ details containing various persoﬁs i.e. Income Tax Assessee, who
declared in their Income Tax Returns for financial year 2014-15 to 2017-18 {upto
June-2017) to have earned income by providing services classified under various
cervice sectors. The Income Tax Department had also provided data of Form
26AS showing details of total amount paid/ credited under Section 194C, 194H,
1941 & 194J of the Income Tax Act, 1961 in respect of various persons which
depicts that such persons had earned income from providing services like
contract, commission or brokerage, renting of movable/ immovable property,
Technical or Professional service etc. The said data also contained the details of
the Appéllant who had not obtained Service Tax Registration under the Finance
“Act, 1994 (hereinafter referred to as ‘the Act’). The Superintendent, Central
GST Range-Sihor-1, Division: Bhavnagar-1 issued letter dated 20.07.2020 to the
Appellant calling for the details viz. copies of 1. T. Returns, Form 26AS, Balance
sheet (including Péi Account), VAT/ Sates Tax Returns, An'nual Bank Statement,
Contracts/ Agreements enté_r_ed with the persons to whom such services provided
during the Financial Year 2014-15 to 2017-18 (upto June-2017). As no reply was
received from the Appellant to the letter dated 20.07.2020 the Service Tax was
determined-on the basis of data/details providéd by the Income Tax department

avaitable on records.

3. The above observation cuirhinated‘into issuance of a show cause notice
dated 18.08.2020 to the Appeliant demanding Service Tax including cess to the
tune of Rs. 2,40,100/ . under Section 73(1) of the Act by invoking extended
period of 5 years alongwith interest’ unﬂer Section 75 of the Act. it was also
proposed to impose penaltie's under Section 77{1)(@), 78, 77(2) and 77(1 }c) of
the Act upon the Appeliant.

4, The above Show. Caﬁ'se Notice was adjudicated by the adjudicating
authority vide the- impughed order confirming Service Tax demand of Rs.
2,40,100/- under saction 73(1} along with interest under Section 75 of the Act
dhand imposing penalty of Rs. 2,40,100/- under Section 78 and penalty of Rs.
0P/ - each under Section 77{1)(a), 77(2) and 77(1)(c) of the Act.
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5. Being aggrieved, the Appellant has preferred the present appeal on

various grounds as stated below:

()  They were engaged in the business of trading of textile goods and due to
clerical error the trading activity was reported as sale of services in FY 201 4-15
& 2015-16. They had correctly mentioned stock of the goods in the books of
accounts by mentioning opening and closing stock and this can easily identified
from the ITR Forms meaning that they are engaged In the business of trading of

goods.

(i)  Section 66D of the Act specified the negative list of services and tradmg :
of goods is falling under the negative list and hence Service Tax is not apphcable :
to them and they are not liable to pay any Service Tax. '

6. Personal hearing in the matter was held on 21.10.2022. CA Kashyap Soni
and CA Rushvi Soni appeared for personal hearing and re-iterated the
submissions made in the grounds of appeal. They submitted that the assessee is
in the business of selling garments but owing to a clerical error in the ITR for FY
2014-15 & 2015-16, the revenue from operation in the Part-A P&L at Sr. No. 1A
was shown under sale of services instead of sale of goods. However, in
subsequent years no such mistake was made and the revenue is correctly shown
as from sale of goods. Apart from this opening stock in ITR for each year is
exactly matching with closing stock of previous yeur. Further, they have
submitted a copy of their GST registration which is also for sale of goods only.
During the period under demand, they were not having any VAT registration as -
the goods being sold were exempt from VAT, They also submitted that they have
not suppressed anything nor colluded nor indulged into any fraudulent activity'.
Therefore, the extended period of Show Cause Notice cannot be invoked in their
case. They seek permission to make additional written submissions within a
week. Based on above, they requested to set aside the Order-In-Original and
allow consequential relief.

6.1 As requested during the course of personal hearing, the CA filed
additional written submission on 28.19.2022 wherein he stated that the Show
Cause Notice is time barred by limitation and relied upon the case of M/s.
Cosmic Dye Chemical Vs. Collector of Central Excise, Bombay - 1995 (75) ELT 721
(5.C.). The extended period of 5 year is no applicable in their case as there was
no fraud, collusion, misstatement, concealing information with the wilful intent
to defraud revenue and they were engaged in the business of trading of textile
goods. They had submitted the required documents asked by the authority
through postal consignment dated 20.08.2020. They.had not suppressed the facts -
from the department. They are not liable for any payment of Service Tax.
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7. I have carefully gone fﬁ?ough the case .'re'cords, Show Cause Notice,

lmpugned order and appeal memorandum fited by the Appellant The issue to be
deaded ln the case on hand is whether the actmty ‘carried out by the Appeilant
is liable to Service Tax or not.

8. | find that the lower Adjudicating Authority in an ex-parte order found
that in the iTR for the year 2014-15 of the Appellant, shared by the Income Tax
Department, the Appellant had provided services of Rs. 19,42,554/- and Service
Tax including cesses of Rs 2,40,100/- was not paid by the Appeliant.

9. | find that the Appellant subn'ntted the copy of ITR-4 for the financial year
2014-15 (Assessment Year 2015-16) alongwith computation of total income,
Trading Account, Profit & Loss: Account & Balance Sheet. In trading account
there is mention of openmg stock, saies, purchase and closing stock. The closing

- stock tallies with ITR return as m_entloned under “3. Current assets, loans and

advances”. The figures for sale of goods tallies with entry no.1 of Part-A-P&L of
the ITR. The figures of closing stock, opening stock, finished goods and
purchases as mentioned in P&L account of the Appellant also got tallied with the
figures mentioned in entry no.3, 5 & 6 of Part-A-P&L of the {TR.

10. | find that under Sect%on 66B of the Act, senﬁce tax shall be levied on the
value of all services, other than those service specified in the negative list.
Negative list denotes the list of services on which no service tax is payable under
Section 66B of the Act. As per Section 66D (e), trading of goods is a service
specified under the negative list which is as under:

~ «SECTION 66D. Negative list of services.—
The negative list shall comprise of the following services, namely :—

(a)....
(b} ...
(€}«
(d)....”
{e) trading of goods;”
Accordingly, on the activity of trading of goods, no service tax is payable.

10.1 Section 66B provides that service tax is leviable on all ‘services’ other
than the services specified under the negative list. Therefore, for being exigible
to ser\nce tax an activity needs to quatify as a service first, The term ‘service’ is
defmed under Section 65B (44) which specifically excludes an activity of mere
transfer of title in goods by way of sale. Thus, the activity of trading which is

merely buymg and selling of the goods is not a service. Hence, the question of
ervice tax levy on the same doas not arise. Accordmgly, even if trading activity
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is not specified under the negative list of services, it is not liabte to s_erVice tax,

as it is not a service,

11.  In view of discussions and finding as above, | set aside the impugned order

and allow the appeal filed by the Appellant.
12, Srfiadal gR1 g @1 7% odia &1 FoeRT SRiw adiF A fFar wan & |

12.  The appeal filed by Appetlant is disposed off as above.

waatfa / Attested

ﬁ/v‘g},, (fra waras fA%)/(Shiv Pratap Singh)
Superintendent 3WgFa (3rfe)/Commissioner (Appeals)
Central GST (Appeals) .

By R.P.A.D. Rajkot
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