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... Ms Theme Designer, Bhavnagar (hereinafter referred to as “Appellant”)

has filed the present Appgal against Order-in-Original No. BHV-EXCUS-000-JC-LD-
005-2021-22 dated 31.12.2021 (hereinafter referred to as ‘impugned order’)
passed by the Joint Commissioner, Bhavnagar _('hereinafter referred to as
‘adjudicating authority’).

2. The facts of the case, in brief, are that the Income Tax Department
provided the data/ details containing various persons i.e. Income Tax Assessee,
who declared in their Income Tax Returns for financial 'year 2014-15, 2015-16 &
2016-17 to have earned income by providing services classified under various
service sect_brs. The Income Tax Department had also provided data of Form
26A5 showing details of total arﬁount paid/ credited under Section 194C, 194H,
1941 & 194J of the Income Tax Act, 1961 in respect of various persons which
~ depicted that such persons had earned income from providing services like
contract, commission or brokerage, renting of movable/ immovable property,
Technical or Professional service étc. The said data also contained details of the
Appellant who had not obtainti:d Service Tax Registration under the Finance Act,
1994 (hereinafter referred to as ‘the Act’). The Superintendent, Central GST
Range-1, Division: Bhavnagar-1 issued letter dated 15.07.2020 to the Appellant
- calling for -information/ documents viz. Copies of |. T. Returns, Form 26AS,
Balance Sheet (incl. P & L account), VAT/Sales Tax returns, Annual Bank
Statement, Contracts/ Agreements entered with persons to whom services were
provided for the financial yéar 2014-15, 2015-16 & 2016-17. The said letter was
also sent on' email of the Appellan_t. As the letter sent at the address of the
Appeltant was received back from the Postal Authority undelivered, the Service
Tax was determined on the basis of data/details provided by the Income Tax
departnient and culminated into Show Cause Notice dated 03.09.2020 proposing
to demand Service Tax of Rs. 62,34,281/- including all cesses under Section
73(1) of the Finance Act, 1994 (hereinafter referred to as ‘the Act’) interest
under Section 75, and penalty under Section 77(1)(a), 77(2), 77 (1)(c) and
Section 78 of the Act, invoking extended period. |

3. The_adjudicating authority vidé the impugned order confirmed Service
Tax demand of Rs. ‘62,34,’281!- under Section 73(1) along with interest under
Section 75 of the Act by invoking éxtended period of 5 years. The adjudicating
authbrity imposed penalties of Rs 5,000/ each under Section 77{(1)(a), 77(2)
:.md Section 77 (1){c) of the Act. The penalty of Rs.. 62,34,281/- was also
imposed upon the Appellant unde-r Sectibn 78 of the Act.

Being aggrieved, the Appellant has preferred the present appeal on _

43.2022 on various grounds as stated below:
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(i) The adjudicating authority erred in confirming the demand of service tax
alongwith interest and penalties by invoking extended period of limitation

despite the fact that service is provided outside the taxable territory and thus =

not subjected to service tax. They carried out services of web designing/
development, theme design/development etc. to "person residing outside India,
the recipient of services falls outside india and entire gross receipts are received
from person residing outside India, in convertible foreign exchange through '

banking channel, from such activity of providing services.

(i)  The proceeds from rendering services are received in convertible foreign
exchange through banking channel. In some cases they directly received in their :
HDFC Bank Account No. 5020000435462C and in some cases it is recewed through -
mediator “Paypal” and credited to their HDFC Bank Account. They submitted
copies of Income ledger account and Foreign inward Remittance Certificate
(FIRC). For amount received directly in their HDFC Bank Account, FIRC is issued
by the said bank whereas in respect of amount received through “Paypal”,
consolidated FIRC is issued by their banker City Bank. Thus, these facts show
that recipient of service is located outside India and this fact is not disputed by
the adjudicating authority.

(i) The chargeability of service tax is defined under Section 66B of the Act.
and one of the criterion for levy of service tax is that service must be prqvided
or agreed to be provided in the taxable tern’tery as defined under Section
65B(52) of the Act. Further, the place of provision of service is determined by
Section 66C of the Act read with Place of Provisions of Service Rules, 2012
(hereinafter referred to as ‘the Rules}. As per Rule 3 of the Rules, place of ~
provisions of service shall be the location of the recipient of service. In their
case, the recipient of service is located outside india and thus receipts falls
outside the charging section for levy of service tax and therefore, the entire

demand is liable to be dropped.

(iv) Section 93A of the Act provides for rebate of service tax paid on input
services which are used in providing export of services but it does not talk about _
exporter of services need to make payment of service tax on export of service
and then to take rebate of such service tax. Thus, the firdings of adjudicating
authority that appellant is first required to make payment of service tax on

export of services and then to claim rebate, is misinterpretation.

(v}  As per show cause notice, the Appellant received income from providing
services classified under Section 194C, 194H, 1941 and 194J of the !ncome Tax .
Act. These section of iIncome Tax Act are meant for providing deduction of tax at
source on certain payment and not for classifying services. Show Cause Notice
has assumed gross recelpts as value of taxable services liable to service tax

% Page 4 of 8



5
V2/7/8VR/2022

w1thout cogent material, Thg.Show Cause Notiagris issued based on assumption
and presumption and no demand can be confirmed based on such Show Cause

P+ Notice and requested to drop the demand. They rely on Indo Nippon Chemicals
Co. Ltd. Vs. Commissmner of C.Ex. Vadodara - 2009 (16) S.T.R. 639 (Tri.-
Ahmd.), Creative Travel. Pvt Ltd. V. CCE - 2016(41) 5.T.R. 134 (Tri.-Del.),
Commissioner of Service Tax Ahmedabad Vs. Purni Ads. Pvt. Ltd. - 2010 (19)
5.T.R. 242 (Tri.-Ahmd.), Canny Detective & Security Services Vs. Commr. Of
C.Ex. Ahmedabad - 2010 (20) 5.T.R. 695 (Tri. - Ahmd.).

(vi) The. demand of ser\}ice tax is time barred as the same has been served
beyond a normal period of thii‘ty months in terms of provisions of Section.73( 1)

of the Act and there was no fraud or collusion or wrlful mis-statement or
suppression of acts, or contravent1on of any of the prows:ons of the Act or of the
Rutes made thereunder with an intent to evade payment of service tax. The SCN
is based on income tax data/returns, which was filed on 16.09.2015 and the SCN
is issued on 03.09.2020 i.e. almost after period of five years from the date of
such return. The data was available with the department from the concerned
yéar in which retumn is filed and figures are taken from Income Tax Return
wii:hout any variation, thus 'there cannot be any fraud, collusion or wilful
misstatement as the | T. return was available for verification. They rely on
decision of Hon’ble CESTAT, Allahabad Bénch in Tax Appeal No. 70707 of 2018
(DB) in case of M/s.'Pappu Crane Service, Apex Electricals (P) Ltd. Vs. UOI - 1992
(61) ELT 413 (Guj.), Pahwa Chemicals P. Ltd. Vs. CCE, Dethi - 2005 (189) ELT 257
(5.C.), CCE Vs. Chemphar Drugs & Liniments - 1989 (40) ELT 276 (SC), NRC Ltd.
Vs. CCE, Thane-} - 2007 (5) STR 308 (Tri.-Mum), Cosmic Dye Chemical Vs,
Collector of _C.Ex., Bombay - 1995 (75) ELT 721 (SC), Board Circular No.
1053/02/2017-CX dated 10.03.2017,. Vir Teja Roadlines Vs. Commissioner of
C.Ex., Ahmedabad - 2012 (27) S.T.R. 250 (Tri.-Ahmd. ).

{vii) The SCN is time barred as is not covered by extended period of limitation
of 5 years even under the Taxation and other laws (Relaxation and amendment
of certain provisions) Act, 2020, The 5 year period for issuing show cause notice .
for 1t half of F.Y. 20‘!4__-1_5‘.' had already been expired on 13.11.2019 and hence

the show cause notice iS'-time barred. The demand of service tax was confirmed

\ﬁthout giving the benefit of threshold exemption under Notification No.

33/2012-ST dated 20.06.2012. o

(viii) No fresh proceedings can be initiated after introduction of GST as per the
provisions of Section 174 (2)(e) of the CGST Act, 2017. Confirming demand based
“on SCN Wthh issued in violation of Board Circutar No. 1053/2/2017-CX. Dated

e /ﬂ;ﬂ/ ‘Page 5 of 8




&
| V2/7/8VR/2022

1080/09/DLA/MISC/ 15 dated 21.12.2015. They rely on case of Dharmashil
Agencies Vs. UOI Civil Apptication No. 8255 of 2019, Back Office IT Solutions Pvt.
Ltd. Vs. UOI & Ors. 2021 (4) T™I 520, Amadeus India Pvt. Ltd. Vs Pr.
| Commissioner of CEX, Service Tax and Centrat Tax Commissionerate - 2019 (5)
TMI 669.. Thus the impugned order confirming demand, interest and penalties is

liable to be dropped.

5. Personal hearing in the matter was held on 20.10.2022. Shri Keyur Radia - .
appeared for personal hearing and reiterated the submissions contained in the -
grounds of appeal. He drew attention to Para 3.4 & 3.5 of the Order-In- Originat,

wherein it is held that the services have been provided outside India. That being ,
the case, these services are not taxable as per provisions under the charging . :

Section 668 which mandates that such services have to be provided mthin the
taxable territory. He contended that the finding of the lower Adjudicating
Authority in the Para 3.6 that the Appeilant has to file rebate as per Notification
" No. 41/2021-Service Tax dated 29.06.2012 is erroneous. He also contended that
pre-Show Cause Notice consultation was not extended in the present case,
despite being mandatory. He also submitted a copy of CESTAT fmal order No,
A/10801/2022 dated 15.07.2022, holding that no demand can be made solely on
the basis of Profit & Loss Account/26AS data without identifying the semce
rendered. Based on above, he requested to set aside the Order-in-Original and
grant consequential relief. |

6. | have carefully gone through the case records, impugned order and
appeal memorandum filed by the Appellant. The issue to be decided is that’
whether the Appeliant is liable to pay service tax on activity carried out by them
or not.-1 find that, it is on record that the Appellant is engaged in providing
services of Web Designing/ Development, Theme Design/ Development etc. to
the customers situated outside india ard hence they are exporting their services.
The lower Adjudicating Authority in his findings at para 3.2 to 3.4 of the
impugned order has categorically held that the services provided by the
Appellant is classifiable under the category of “Export Services”. At para 3.5 of
the impugned order has also observed that the Appellant is located in India,
where the Service Tax Rules, 1994 applicable and the service recipients are
outside of India as per the submissions of the -Aﬁpellant. The services have aiso
been provided outside India and the payment received by the Appeliant is in
convertibte foreign exchange. Therefore, the Adjudicating Authority finds that
the activity of the Appellant falls within the four corners of the Rule 6A of the
Service Tax Rules, 1994 (hereinafter referred to as ‘the Rules’). On gomg
through the case records and submissions made by the Appe{lant | am in
agreement of the views/findings recorded by the lower Adjudicating Authority
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and hold that the servicea_@;ovided by the sppellant is export of service

satisfying the provisions of the Place of Provision of Services Rules, 2012 notified
vide Notiﬁcation No. 28/2012-Service Tax dated 20.06.2012.

7. I find that the lower Adjudicati‘ng Authority has placed reliance on the
provisions of Rule 6A(2) of the Rules, 1994 read with Section 93A of the Act,
which is re-produced below for reference:

6A. Export of services.-
(1) ceree |

(2) Whgre any service is exported, the Central Government may, by

not.rfication, grant rebate of service tax or duty paid on input services

- or inputs, as the case may be, used in providing such service and the

rebate shall be allowed subject to such safeguards, conditions and

{imitations, as may be specified, by the Central Government, by
notification. S

On this, 1 find that the Rule 6A(2)'.of the Rules deals with the grant of rebate of

service tax or duty paid on ihpu_tf_sérviqes or inputs, as the case may be, used in

providing such service and the rebate shalt be allowed subject to conditions and

limitations as provided by the Notification. The rebate provisions under Section

93A of the Act which are as under:

“SECTION 93A. Power to grant rebate. — Where any goods or services are
exported, the Central Government may grant rebate of service tax paid on
taxable services which are used as input services for the manufacturing or
processing or removal or -export of such goods or for providing any taxable
services and such. rebate shall be subject to such extent and manner as may be
prescribed or specified by notification in the Official Gazette.”

The above provisions _speak’a'bbut grant of rebate of Service Tax paid on taxable
services used as input services for providing any taxable services on export of

services. This is a beneficial legistation based on the concept that taxes should
not be exported. This is an additional benefit available to the exporter at his
choice. The ekporter cannot be forced to claim it or WOrse, forced to pay tax on
a non taxable export service, that too, with heavy penalty. Here, in the case on
hand the issue is levy of service tax on export services provided by the Appetlant
and not rebate of service tax incidence suffered by the exporter on input
services used for providing export services. Therefore, on conjoint reading of
Rule 6A ibid with Section 93A ibid, 1 am of considered view that there is no
stipulation that a person engaged in export of service has to first pay the Service
Tax on' the exported output service and then claim it in the form of rebate of
taxes paid on input services used, in the ‘manner and time specified under the
Notification No. 41/2012-Service Tax dated 29.06.2012. The findings recorded by
the lower Adjudicating Authority are mis-conceived and not tenable after it is
hetd by him that the activity is nothing but export of service. |

Accordingly, ! set aside the impugned order of the Adjudicating Authority
( as he is holding that the Appellant engaged in export of service h_as to first
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pay the Service Tax on their exported services and then ctaim it in the form of
rebate of taxes on input services used for providing export services. Since the I
service tax is not leviable on the activities carried out by the Appeliant the
question of levy of interest and penalties as ‘mposed vide the impugned order

are not warranted at atl.

: mmﬁﬁnﬁmmmmﬁfmamﬁmﬂw |
[ : _

9. The'agpeal filed by Appellant is partially allowed as above.

! &ted
Superintendent - (Fr wara W(Shw ratap Singh),

Central GST (Appeals) T (cha’)lCommmsmner (Appeals)
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