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Appeal No: V2/23/8VR/2022

. M/s. Rajendra B. Kumavat, 1, Chhatadiya, Rajuia, Dist. Amreli, Gujarat
(hereinafter referred to as .‘prpellafit”-) has filed Appeal No. V2/23/BVR/2022
against  Order-in-Original = No. 'BHV-EXCUS-000-JC-PK-004-2021-22  dated
14.02.2022 (hereinafter referred to as ‘impugned order’) passed by the Joint
Commissioner, Central GST,'Bhavnagar (hereinafter referred to as ‘adjudicating
authority’). ‘

2. The, facts of the case, in brief, are that '-on the basis of data/ details
provide‘d by-the Income Tax Department containing various persons i.e. Income
Tax Assessee, who in their income Tax Returns for financial year 2014-15 &
2015-16 declared to have earned income by providing services under various
sectors, it was found that the Appellant had not obtained Service Tax
Registration under the Finance Act, 1994 (hereinafter referred to as ‘the Act’).
The Superintendent, Central GST Range-Rajula, Division-Bhavnagar-3 (Amreli)
issued letter dated 22.07.2020 (also sent through email dated 28.07.2020) to the
Appellant calling for the information/ documents viz. Copies of I. T. Returns,
~ Form 26AS, Balance Sheet (incl. P & L account), VAT/Sales Tax returns, Annual
Bank Statement, Contracts/ Agreements entered with the persons to whom
services provided etc. during the Financial Year 2014-15 & 2015-16. No reply /
‘response wés received from the Appellant to the letter dated 22.07.2020 and
email dated 28.07.2022. Thus, the Service Tax was determined on the basis of
data/details provided by the Income Tax department avaitable on records.

3. The above investigation culminated into Show Cause Notice No. No. V/15-
25/Dem/HQ/2020-21 dated 27.08.2020.proposing to demand Service Tax of Rs.
75,97,176/- including all cess under Section 73(1) of the erstwhile Finance Act,
1994 (hereinafter referred to as ‘the Act’) by invoking extended period
alongwith interest under Section 75 of the Act from the Appeliant. It was also
proposed to impose penalty under Section 77{1){a), 77(2), 77 {2)(c) and Section
78 of the Act. | |
4. The above Show Cause Notice was adjudicated by the adjudicating
- authority vide the impugned order who confirmed Service Tax demand of Rs.
75,97,176/- under Section 73(1) along with interest under Section 75 of the Act.
The adjudicating authority imposed penalties of Rs. 10,000/- each under Section
77(1)(a), 77(2} and Section 77 (2)(c) of the Act. The penalty of Rs. 75,97,176/-
" was also imposed upon the Appellant under Section 78 of the Act.

5. Being aggrieved, the Appellant has preferred the present appeal on

18.04.2022 on various grounds as stated betow:

The impugned order passed by the adjudicating authority is erroneous and
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- without appréciati‘ng the facts available on records as weil as provisions of the

Act. The adjudicating authority tr'avellied beyond the scope of the Show Cause

Notice and hence the impugned order is liable to be set aside.

(i)  The Department failed to determine nature of 'ser‘vilce provided by the
Appellant though all document viz. 26A5, Income Tax Returns and Audited
Balance sheets were available as received from the Income Tax Department. The
nature of business of the Appellant is. “Trans;:iqrtation Income” as per audited
balance sheet. The income under head “Transportation income” has been shown
in the profit and loss account in 2014-15 & 2015-16 and expenses viz. diesel, Oil _
Charges, Repair & Maintenance, Transport _Expensés, Tyre Expenses, Driver
Salary,' loading and unloading etc. These documents show that the Appeillant
provided services of supply of trucks on rent for transportation of goods by road.
The department instead of ascertaining and detérmining the nature of services
provided only demanded thé service tax and also invoked extended period. The
Appellant provided services of “Transports service” but the adjudicatihg
authority classified the services under the category “GTA” as well as “transfer of
gbods by way of hiring, leasing, licensing or in any such manner without transfer
of right to use such goods” under Section 66E(f) inspite of the fact that after '
01.07.2012 there was no classification of service at all except negative list,
declared service, abatement notification or reverse charge notification. Thus,

the impugned order classifying the service is erroneots.

(ili} The adjudicating' authority éfter admitting facts that the Form 26AS .
showing details of total amount paid/ credited under Section 194C of the Incorne
Tax Act, 1961 as Contractor, has rejected the facts on the ground that copy of

bilt and copy of agreement to whom goods were transported are not furnished to

find out the correct nature of service after taking note of provisions of Section

66D{p) of the Act. In daily routine business practice, no agreement is entered |
into for such activity and hence the Appellant had not entered into contract with

anyone.

(iv) The services provided by the Appellant was “Transportation of goods by -
Road” on which no Service tax under Section 66B of the Act as the same was
specified under Section 66D(p) of the Act. The adjudicating authority found that

- services provided under “Goods Transpart Agency” should satisfy two conditions

viz. (i} a person should provide service in relation to transport of goods by road

and (ii) he should have issued consignment nbte, which is mandatory conditions. °

In the present case since the Appellant had not submitted the evidence of

consignment notes and hence the case of Appellant does not fall under “GTA”.

Infact, the Appellant provided services of transportation of goods by road and o

covered by negative list under Section 66D(p) and hence question of issuance of e
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consignment note does ne#warise. In absenéefof consignment notes, the

. ..,adjudicating authority found that the Appellant transferred the goods (Trucks)

by way of hiring without transfer of right to uses such goods as provided under
Section 66E(f). |

(v)  If it is presumed that services of transportation of goods were provided to
the recipient in the supply of service - trucks on hire to GTA then also said

~ service was exempted from payment of service tax as per 5r. No. 22 of
Notification No. 25/2012-ST dated 20.06.2012 as amended. Therefore, the
services provided by the Appellant either by way of supply of trailer for
transportation of goods by road as “Transport of goods by road” or supply of
“Trucks on rent”. to GTA as the case may be, is not liable to service tax.

(viy The demand for the peéiod 2014-15 & 2015-16 is time barred as there is
no suppression of facts etc. as the income figures taken in the impugned notice
are already recorded in the books of accounts and declared before the Income
Tax authority. The failure to take registration or pay tax if any does not amount
to suppression and is required to be established by the department for invoking
extended period. As per Section 73(1) of the Act, the show cause notice is
required to be served within 30 months from the relevant date i.e. from the due
~ date of filing ST-3 returns. In the instant case, the show cause notice was
. .required to be issued before 25.10.2019 whereas the same has been issued on
27.08.2020 which is time barred. They rely on the decisions of {a) Padmini
Products Vs Collector of C.Ex. 1989 {43) ELT 195 {S.C.). {b) Collector of Central
Excise Vs. Chemphar Drugs & Liniments - 1989 (40) ELT 276 (5.C.) (c) CBEC New
Dethi Circular No. 1053/2/2017-CX. Dated 10.03.2017 clarifying limitation and
extended period {d) Coliector of C.Ex. Vadodara Vs Dhiren Chemicat Ind. - 2002
(139) ELT 3 (5.C.} 1) CBIC Instruction F. No. 201/01 /2014 CX.6 dated 26.06.2014
wherein direction has been issued to fotlow judicial discipline in adjudication.
The Appellant is not liable to pay any service tax during the period under

reference.

6. Personal heanng in the matter was held on 18.10.2022 which was
attended by Shri Panka] D. Rachchh, Advocate, CA Drashti Sejpal & CA Komat
Raja wherein they reiterated the submissions made in the grounds of appeal in
this case. They submitted that they were prcwndmg services for transport of
goods by road to the exporters without any consignment note and supplying

trucks to various GTA’s on rent. In both the cases they were not providing any

GTA service and both the services were either exempted by Notification or under
negative list and they were not liable to pay any Service Tax. Even if it is

assumed, without admitting, that the service provided by them fall under the

kategory of GTA, the liability to pay Service Tax was on the receiver of services

_’{_%i—-——' _ | Page 5 of 12
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on RCM and not on them. Therefore, they were not liable to pay any Service Tax

on the services provided by them. They requested to set aside the impugned .

order of the lower Adjudicating Authbrity and drop the demand, the interest and

the entire penalty levied on them.

7. | have carefully gone through the facts of the case, impugned order and
appeal memorandum filed by the Appeliant. The issue to be decided in the case
on hand is that whether the Appellant is tiable to pay service tax on activity

carried out by them or not.

8. | find that the Adjudicating Authority found that the activity of the
Appellant is covered under Section 658(44) of the Act as well as under clause {f)
of Section 66(E) of the Act and held that the Appellant was liable to pay service
tax on transfer of goods by way of hiring, leasing, licensing or in any such
manner without transfer of right to use such goods. | find that the subject issue
was clarified by the Board vide Circular No. 198/08/2016-5ervice Tax dated
17.08.2016 relevant directions of which are re-produced below:

“5. In all these cases, no a priori generalisations or assumptions about service -

tax liability should be made and the terms of the cortract should be examined
carefully, against the backdrop of the criteria laid down by the Supreme Court
in the Bharat Sanchar Nigam Limited case os well as other judicial
pronouncements.”

8.1 | find that lower Adjudicating Authority has not discussed or elaborated

reasoning for arriving of the conclusion that the activity carried out by the -

Appellant falls under the scope of Section 66E(f) of the Act as directed in the
“circular. On perusal of the impugned order, | find that the lower Adjudicating
Authority has not tested the ingredients narrated by the Board in above
mentioned Circular to prove the taxability of the services carried out by the
Appellant. The para 4.1 of the above mentioned Circular also speaks about the
type of lease and it should be recognized in the books of account, and the lessee
bears the cost of repairs and maintenance and risk of obsolescence also rests

with him.

8.2 On the contrary, on perusat of the records, | find that as per the Tax Audit
Report Part-B of form No. 3CD submitted by the Appellant, their nature of
business or profession is Transporter. It is also mentioned in the books of
account that the Appellant has borne the expenses .viz. diesel expenses, repairs

and maintenance expenses, driver’s salary, transport charges, oil charges and

tyre expenses etc. Further, | find from the documents submitted by the
appellant that during the relevant period, the Appetlant had never made any
agreement / contract with the recipient of the services to use the goods without
transfer of its right. Instead, they had supplied the said trucks for transportation
of goods to_théir customers in which the position and control always ties with the

Page 6 of 12




R

7
Appeal No: V2/23/BVR/2022

Appetlant and they had never:supplied their trueks-on hiring / leasing / licensing
to their customers. Further on verification of ledgers and copies of Invoices

submltted by the Appellant it appears that they charged the freight per trip
from their customers.

8.3 In view of the above, it is clear that the Appellant is engaged in transport
of goods by road and had provided the services to various companies and hence,
the conclusion drawn by the Adjudicating Authority that the services provided by
the Appellant is transfer of goods by way of hiring, leasing, licensing or in any
such manner without transfer of right to use such goods under clause (f) of
Section 66(E) of the Act i.e. declared services is devoid of any basis. -

9. It is the contention of the Appellant that their services are covered under
negative list as defined under clause 66D (p) (i). The same iS re-produced below
for sake of reference:
“66D (p) services by way of transportation of goods—
_ (i) by road except the services of—-
(A) a goods transportation agency, or

(B} a courier agency;”

Now coming to the taxability under Goods Transport Agency services, the same

is defined under clause 26 of Section 658 of the Act as under:

- «(26) “goods transport agency” means any person who provides service in
relation to transport of goods by road and issues consignment note, by
whatever name called;” "

9.1 On "verification of documents viz. books of accounts, profit & loss
accounts and copies of Invoices issued by the Appellant, it is amply clear that
the services provided by them is transport of goods as a Goods Transportation
Agency and they have issued consignment notes, in the name of Invoices. The
Appellant has submitted copies of invoices wherein details viz. name of the
consignee, vehicle number, destination, freight amount etc. has been mentioned
which can be construed as consignment notes. Further on the body of the said
Invoices it has been mentioned that “Service Tax payable by consignee”. Hence,
the services prowded by them is nothmg but Goods Transport Agency services.
On verification of the copies of Invoices as well as Books of Accounts of the
Appellant it is not forthcoming that they have provided their trucks to Goods
Transport Agency for transportation of the goods. On the contrary, the Appellant
prowded their trucks to their customers for transportation of the goods and
charged the rate per trip as per the distance to be covered under individual trip.
Hence, the Appellant is not covered under the negative list as defined under

e %ctton 66D(p) anc is liable to pay service tax on transport of goods by road as a

. _
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Goods Transport Agency.

10. The Appellant has contended that if it is presumed that services of ’
transportation of goods were pravided to the recipient in the supply of service - |
trucks on hire to GTA then also said service was exempted from payment of |
service tax as per Sr. No. 22 of Notification No. 25/2012-Service Tax dated -
20.06.2012 as amended. However, | find that the services provided by the
Appellant are not covered under mega exemption Notification No. 25/2012-
Service Tax dated 20.06.2012. The relevant excerpt is as under:

“Notification No. 25/2012-Service Tax dated- 20th June, 2012, as

amended. :

22. Services by way of giving on hire - _
(a) to a state transport undertaking, a motor vehicle meant to carry

more than twelve passengers,; or
(b) to a goods transport agency, a means of transportation of goods;

On going through the copies of Invoices submitted by the Appellant, it is
observed that they have not given their trucks on hire basis to a goods transport
agency as they have issued invoices date-wise for different parties/ companies on
as and when required basis with endorsement that “service tax is payable by
consignee”. Further,' the Appellant has not submitted any contract for providing
their trucks on hire basis to the goods transport agency. The invoices submitted .
by the Appellant is date wise for different destinations and the freight is
mentioned for each and every trip of the trucks. If the Appellant has given their
trucks on hire basis then the invoice would have been issued périodically for a
specific amount of rent irrespective of trips made by the goods transport
agency. Further, had it been a case of giving trucks to GTA on hire/rent, there
was no requirement for endorsement to the effect that “Service Tax is payable
by consignee”/ Such an endorsement amounts to an act of admission’that the
service rendered was liable to Service Tax. Therefore, the case is not falling
under above mentioned criteria and hence Appeliant is not eligible for

exemption under Notification No. 25/2012.

11.  Therefore, the services provided by the Appellant is nothing but as a
“Goods TEansport Agency”, which is liable to service tax since the same is
neither covered under negative list nor covered under the mega 'exemption '
‘Notification No. 25/2012-Service Tax dated 20.06.2012. Now let me examine the
contentions of the Appellant that even if it is assumed, without admitting, that
the service provided by them fall under the category of GTA, the liability to pay
Service Tax was on the receiver of services on reverse charge mechanism and
not on them. Here, | find that the servites of transport of goods by road as
Goods Transport Agency is covered under Notification No. 30/2042-5ervice Tax
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dated 20.06.2012 subject imacertain conditiomst:-The relevant portion is re-

produced below for ready reference:

r LTINS SN Lo -

“I. The taxable services,

(ii) provided or agreed to be provided by a goods transport agency in respect of
transportation of goods by road where the person liable to pay freight is,—

(a} any factory regrstered under or govemed by the Factories Act, 1948 (63 of
1948);

(b) any society registered under the Societies Registration Act, 1860 (21 of
1860) or under any other law for the time being in force in any part of India;

(¢} any co-operative society established by or under any law;

(d)-any dealer of excisable goods, who is registered under the Central Excise
Act, 1944 (1 of 1944) or the rules made thereunder;

(e) any body corporate established, by or under any law; or

(f} any partnership firm whether registered or not under any law including
association of persons;

»”

“(i1) The extent of service tax payab!e thereon by the person who provides the
service and the person who receives the service for the taxable services
specified in (i} shall be as specified in the following Table, namely:-

_ TABLE
St. | Description of a service Percentage  of | Percentage of |
No. o ' service tax | service tax
payable by the | payable by the
person providing | person receiving
service ‘ the service
2 | in respect of services provided or | NIL 100%
agreed to be provided by a goods
transport agency in respect. of
transportation of goods by road

Further on verification of Form 26AS, ledgers and profit & loss. accounts, it
transpzres that the services were provided by the Appellant to their various
customers such as T T Ltd., Trishul Transport, Varsha Ind. Pvt. Ltd., Patidar
Exports Pvt. Ltd. etc.. There is a possibility that some or majority of these
customers may be proprietary firms, a category not covered under the
" Notification. However, to claim exemption from payment of service tax, the
Appellant has to fulfil the conditions as mentioned in the Notification. Here, the
condition is that the gobds transport agency should provide the services to
category of persons mentioned at (a) to (f) of the Notification No. 30/2012-
Service Tax dated 20.06.2012. It is a settled law that conditions of an exemption
Notification are to be satisfied strictly and the burden of proof is on the
" claimant. Therefore, | am of considered view that in absence of any
entary evidences, the benefit of exemption cannot be extended to the

/=
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Appellant on the basis of presumption. Thus, | hold that the Appellant is liabte to

L]

pay service tax. o ',
12.  The next contention of the Appeliant is that the demand is time barred as
there was no suppresﬁion of facts and figures taken in the impugned notice are
élready recorded in the books of accounts and dectared before the Income Tax
authority. On this, | find that the period covered under the Show Cause Notice is |
from 2014-15 to 2015-16 and the Show Cause Notice was issued on 27.08.2020. In
this regard, | find that as per proviso to Section 73(1) of Finance Act, 1994,
where any service tax has not been levied or paid or has been short-ievied or
short-paid or erroneously refunded by reason of -

{a) Fraud; or

(b) Collusion; or

(c) Wilfil mis-statement; or

(d) Suppression of facts; or

(e) Contravention of any of the provisions of this Chapter or the rules made

thereunder with intent to evade payment of service tax,

show cause notice is required to be served within five years from the relevant - @

date.

12.1  As per Section 73(6) of Finance Act, 1994 ‘relevant date’ means-
6) For the purposes of this section, “relevant date” means, —
“(i) in the case of taxable service in respect of which service tax has

not been levied or paid or has bezn short-levied or short-paid —-

(a) where under the rules made under this Chapter, a periodical return,
showing partrcu!ars of service tax paid during the period to which the said
return relates, is to be filed by an assessee, the date on which such return is
so filted;

(b)  where no periodical return as aforesaid is fited, the last date on
" which such return is to be filed under the said rules;

{c) in any other case, the date on which the service tax is to be paid .
under this Chapter or the rules made thereunder; - .

(i}  in a case where the service tax is provisionally assessed under this
Chapter or the rules made thereunder, the date of adjustment of the
service tax after the final assessrent thereof; _

(iii)  in a case where any sum, r2{ating to service tax, has erroneously
been refunded, the date of such refund.}”

In the present case, the appellant has not filed any return and hence the
retevant date is the last date on which such return was required to be fited. For
the period from April 2014 to Séptember 2014 the ST-3 return for the said period
was required to be filed by 25" of Octoner 2014, As such, the show cause notice
was required to be served latest by 24% of October 2019, but in the present case
notice was served on 27.08.2020 and hence the demand for the period from April
2014 to September 2014 is clearly hit by limitation of time under S;ection 73 ibid.

]
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N 12.2 As regarding the comgention of the appellant that demand for the
- October-2014 to 2015-16 is also time barred as there is no suppression of facts

ete.y'| filid that from the endorsement on the iivolces to the effect that Service

Tax payable by consignee, it is evident that the Appellant was aware of the
taxability and the contravention of law on their part ha_ive been committed with
the detiberate intent to evade payment of service tax by way of not obtaining

- the service tax registration etc. On plain perusal of the Invoices issued by the

App_ellant, it is evident that they are having basic knowledge of Service Tax.
Undoubtedly, the Appellant has abused the facility of self-assessmeht_ provided
under Section 70, which directs that every person liable to pay the Service Tax
shall himself assess the tax due_ on the services provided by him and shalt furnish
the periodical returns as prescribed. Thus, the afore mentioned statutory
provisions: of service tax cast ‘an obligation upon the Appellant to get
registration, to pay servicé tax, arfd to file proper periodical returns. All these

~facts narrated above go to show that the Appellant did not discharge the

obligations cast upon them by the statutory provisions. When the Appellant is
providing services and if he is not sure about the taiability of his services, he
could have asked the Service Tax authority for guidance. Hence, it is obvious
that the Appellant has not obtained Service Tax registration with an ulterior
motive to evade payment of Service Tax. Not only they have not fited any ST-2
returns during the period under question, they have also neither replied hor
submitted any documents in response to the letter dated 22.07.2020 and email
dated 28.07.2020 of the Range Superintendent. Such acts amount to positive act
of suppression on part of the Appellant. Unless a return is filed under Service
Tax, the figures recorded in their books of accounts and declared before the
Income Tax authority are not accessible to the Service Tax authority. Income
Tax department and Central Excise & Service Tax department are both separate
and independent entity and lower authority cannot access data of Income Tax
Department unless thé Income Tax Department provides the data to the Central
Excise & Service Tax department on case to case basis. Had inquiry not been
conducted by the department, the violation and contravention of law by the

- appeliant would not have come to the notice of the department. Hence the

extended period of limitation has been correctly invoked. Further, as per THE
TAXATION AND OTHER LAWS (RELAXATION 'AND AMENDMENT OF CERTAIN
PROVISIONS) ACT, 2020, where any time-limit has been specified in, or
prescribed or notified under, the specified Act which falls during the period from
the 20th day of March, 2020 to the 31st day of December, 2020, the time-limit
stand extended to the 31st day of March, 2021. The Show Cause Notice in the

~justant case was issued on 27.08.2020 and hence, | of the considered view that
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period prescribed under Section 73(1) eovering the period of 5 years.

13.  Thus, | hold that the demand from October-2014 to 2015-16 has be;f:'
made within time limit and is rightly confirmed alongwith interest, barring the.
modification for the period Aprii-2014 io Septebmer-20i4 at para 12.1 supra. |
also hold that the adjudicating authority has rightly imposed liability to penalty .
under Section 78, 77(2), 77(1)c), and 77{1){a} of the Act. | direct }he
Adjudicating Authority to re-calculate the Service Tax amount within 30 déys
from the date of receipt of this order and communicate the same to the
Appellant. The penalty under Section 78 of the Act wilt be equal to the Service .
Tax so re-calculated by the Adjudicating Authority. However, | extend the
benefit of reduced penalty as envisaged under second proviso to Section 78 of
the Act, subject to adherence to thz conditions enumerated therein and

payment within the period stipulated therein.

14, In view of the above, | uphold the impugned order to the extent of
demand of service tax and interest for the period from October, 2014 to 2015-16
. alongwith penalty under Section 77(1}{a}, 77(1){(c), 77(2) and 78 of the Act and |.
set aside the demand of service tax for the period from April 2014 to September
2014 as time barred and allow the eppeal filed by the Appellant to this extent -
only.

15. orfiawal gRY go 31 7 ol @1 FueRt SwWidd siE A e g -
15.  The appeal filed by Appellant is disposed off as above,
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