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¢ appeal under sub section 4? and (2A) of the section 86 the Finance Act 11994, shall be filed in For ST.7 as .

prescribed under Rule & {Qg:x& ) of the Service Tax Rules, 1994 and shall he accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise [Appeal__sk-{ope of which shall be a certified
copy} and copy of the order passed by the Commissionerauthoriznng the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the a%:pca.l before the Appellate Tribunal.
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made applicable to Service Tax under Section 83 of the Finance Act, 1994, an‘appeal against this order shail e

before the Tribunal on p:.lyment of 10% of the duty demanded where duty or ¢uty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-depcrsﬂ payable would be subject to a
ceiling of Rs. 10 Crores, . - h
Under Central Excise and Service Tax, "Duty Demanded” shall include :
i amount determined under Sectiont 11 D; Lo
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i) amount &ayable under Rule & of the Cenvat Credit Rules
- provided further that

e provisions of thia Scction shall not ::gplgur;o the stay agplication and appeals
pending before any appellate authority prior to the commencement of the & ance (No.2) Act, 2014.
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A revision lication lies to the Under Secret o the Covernment of ‘India, Revision Application Unit,
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% Aot e o 3, g Ty ot o At et ) e twﬁé:riratgrm rear a1 R
3 Tﬁw r%ﬁw 2, o W R mmw'gm#mw mmu?ﬁm
WETT I & A ¥ #/ R . _
in case of any loss of s, where the loss occurs in transit from a factory toia warehouse or to another factory

or from one ehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse : .

TP S I 2 3 o s B e o ey w2 78 ok o v e g (R W,

. In case of rebate of duty of excise on goods rted to any country.or territory outside India of on excisable

material used in the mahufacture of the goods which are exported to’any country or territory outside India.

af? 3rTrE e w7 e R A Wi -W“F' =t wrg Pfa v mr y 7
In case opgods expo outside lndai';!:xport to Nepal or Bhutan, withoutapéymcnt of duty.

?ﬁa'%m ¥ iii‘rbga%ﬂﬁz sfufraw e W E it 3 a2
mﬁ}ﬁlﬂ) tamqgaamw i{%:rgz},l gsﬁmsgr 109 kﬁ’hﬁm K M§§rm aifta
Credit of any duty allowed to be utilize towards ent of excise duty on ﬁﬁa.l jproducts under the provisions
A e e e R R e DB R R e

A D R o g -8 %, 9 £t ¥y 3o g (orften) 01, 5 Fy 9 ¥ 3 ]
T F 3. 7% 3, e 1 AT} S| S e 3 o “13:'%"#'@: e F'%"Féq

mu - ATy, 1944 iﬁ?%%las-EE ¥ag ﬁ'ﬂ‘fﬁ%ﬂﬂﬁ ﬁawﬁ, Kt i ﬂk-ﬁgﬁ m'“%'

The above “31‘22,““%5%“1 s‘l:nan be made in duplicate in Form No. EA-8 as s'g%%ii[i_ed &;ﬁer Rule, 9 of Central Excise

Appeals) R 3 months ffom the date on whi to al t
a[:: o un}ic_a an all F%ﬁwa}'ﬂm by two copies gach ofcrs-lnedaﬁ%caéx? 8?-der-ln-A 2]’1’1% sﬁg m?.) l;:
%%coo?lgﬁmil 94):‘ aun [+) allan evidencing payment of prescni as prescri under Section 35-

T Major Head of Account. :

“'g'f Ioofl‘m e :%Eanig:%;m‘ml meg‘rﬂ?g&'z"o'o'} e e o m T s T T @ T @

A, .
The revision lication ehall be accompanied by a fee of Ry, 200/- where th nt involved in R
Lac or less anag s. 1000/~ e the amop‘ﬂnt ingolved is more tha{'n Rupees';o‘;lgml.:g iavolved in Rupees One

B B e T e e e A

€ order covers various umbers of order- in Original, fee for e 010, should be paid in the ‘aforesaid
manner, notwithstandin, the:?act that the on al to the A t Tribunal or th licatio
Central ‘Covt. As the case may e, 18 filied 10 avold scriptoria wark I excieing R i s R IGation (o the
THENEy uﬁ% 1975, & Wl % SR q@ orer W wEm ARy Ft TR 9 AilE 6. 50 T 7
' .
T OT ).

UL IGR ] .
One ¢ ;-ofnpplicuo .(). as the case may be, and the order of the adjudicating guthority shall be
court ?e% stamp of Rs.6.50 as prescribed under Sc%iedulc-l in tcr_‘r{lscg!‘ the éou uF‘egaAct, ﬁS.ﬁthended.u N

mmm%ﬁ#ﬁﬁ m{:mm; fPrvraedt, 1982 % afifs oF amr dafya ATREt B

Mon_ is also mvited to the rules mnllﬁ.l g’st.i 2 éi (:)thcr related matters pon_tained in the Customs, Excise

rvice Appellate Tribunal {Procedu

Iy wdfisfiy mfRwrg Tm%mﬁamﬁmmmmﬁ%mmﬁﬁmm
www.cbec.gov.in »F ¥ o .
4 il ! - . . . .

or the v.:t ma;ate, elq%(t)a&eg gg lato.:::l mms]i)ogl;t% rclanfg to ﬁhngﬂ tj.lf appeat t? tfle hxg.her appellate authority, the



Appeal No: V2/18/BVR/2022

e g - Vijendrakumar Bajrangtat Komavat; Kankeshwart Hotel, Near: Axis

Bank, Rampara, Raj_ula, Dist.: Amreli (hereinafter referred to as “Appellant™)
has filed Appeal No.- V2/18/BVR/2022 against Order-in-Original No. BHV-EXCUS-
000-JC-PK-006-2021-22 dated 14.02. 2022 (hereinafter referred to as ‘impugned
order’) passed by the Joint Commissioner, Central GST Bhavnagar (hereinafter
referred to as ‘adjudicating authorlty e

2. The facts of the case, in brief, are that on. the basis of data/ details
provided by the Income Tax Department containing various persons i.e. Income
Tax Assessee, who in t_heir Income Tax Returns for financial year 2014-15, 2015-
16 & 2016-17 declared to have earned income by providing services under
various sectors, it Wa_s found that the Appellant had not obtained Service Tax
Registration under the Finance Act, 1994 (hereinafter referred to as ‘the Act’).
The Supenntendent Central GST Range Rajula, Division- Bhavnagar-3 (Amreli)
issued letter dated 22 07 2020 {also sent through email dated 28.07.2020) to the
Appellant calling for the information/ documents viz. Copies of l. T. Returns,
Form 26AS, Balance Sheet (incl. P & ! account), VAT/Sales Tax returns, Annual
Bank Statement, Contracts/ Agreements entered with the persons to whom
services provrded etc during the Financial Year 2014-15, 2015-16 & 2017-18
The letter dated 22. 07 2020 send through registered A.D. post was recewed back
from the postal authorities undelwered with remarks viz. Not Known/ Left/
Incomplete address ‘etc. Thus, the Serv:ce Tax was determined on the basis of
data/ deta!ls provided by the Income Tax department available on records.

3, The above mvesugation culminated :nto Show Cause Notlce No. No. V/15-
26/Dem/HQ/2020-21 dated 27. 08 2020 proposmg to demand Service Tax of Rs.
1,13,23,581/- under Section 73(1) of the Act, by lnvokmg ‘extended period of 5

years, alonngth mterest under Section 75 of the Act from the Appellant. It was

also proposed to m\pose penalty under Section 77(1)(a), 77(2), 77(1){(c), and
‘Sectlon 78 of the Act

4, - The adjudlccztmg authonty vide the 1mpugned order who confirmed
Serwce Tax demand of Rs, 1,13,23,581/- under Section 73(1) along with lnterest
under Section 75 of the Act. The adjudicating authority imposed penaltres of Rs.
10,000/ - €ach unde; Section 7?(1)(a), 77(2) & 77(1)(c) of the Act. The penaity of
Rs. 1,13,23,581/- was also imposed upon the Appellant under Section 78 of the
Act.

5. | Be.ing aggrieved the Appellan_t has preferred the present appeal on

various grounds as stated below

- The 1mpugned ‘order passed by the adjudicating authority is erroneous and
b S S C Page3of12




Appeat No: V2/18/BVR/2022 .

)

without appreaatlng the facts available on records as well as prows:ons of the -
Act. The adjudicating authority travelied beyond the scope of the Show Cause

Notice and hence the impugned order is liable to be set aSIde - ) ®

(ii) The Department failed to determine nature of §erv1ce provided by the
Appellant though alt document viz. Z6AS, Income '_I'ex Returns and Audited ; !
_Balanoe sheets as received from the Income Tax Departnjent were available. The - : g
nature of business of the Appetlant is shown as_“Tran;sportation income” in the - *
profit and loss accounf and expenses viz. diesel, ;_oil charges, Repair &
maintenance, transportation expense_s, tyre exoenses, Driver salery,' loading and
unloading etc.. These docufnents show that the Appellent provided services of -
supply of trucks on rent for transportation of goods by road. The department - -
instead of ascertaining and determining the nature of services provided only
demanded the service tax without ascertaining nature of service and also
invoked extended period. The Appellant provided serwres of “Transports” but
the ad;udlcatmg authority classified the services under the category “GTA” as
well as “transfer of goods by way of hiring, leesing,_g [icensing or in any such -
manner without transfer of right to use such goods” urider Section 66E(f) inspite .
of the fact that after 01.07.2012 there was no classiffcation of service at all

except negative list, declared service, abatement .notif_id:ation or reverse charge -
notification. Thus, the impugned order classifying the sefvice is erroneous.

(i) The adjudicating authority after admitting facts I:'on records viz. in Form

26AS showing details of total amount paid! credited?under Section 194C as .
Contractor, has rejected the facts on the ground that E:opy of bill and copy of
agreement to whom goods were transported are. not fdrnished to find out the

correct nature of services after taklng note of prowsnons ‘of Sectlon 66D(p) of the

Act. In daily routine business practice, no agreement ;ﬁ entered into for such

activity and hence the Appellant had not enterad into contract with anyone. | .

(iv) The services provided by the Appellant was “Transportatlon of goods: by -
Road” on which no tevy of Serv:ce tax under Section 66B of the Act as the same
was specified under Section 66D(p) of the Act. The ad]udu:atmg authority found .
that services provided under “Goods Transport Agency” should satisfy two
conditions viz. (i) a person should provide service in i'eiation to transport of
goods by road and ‘(ii) he should ‘have issued. conSiggnment .note, which is
mandatory conditions. In the present case since the‘Appéllant had not submitted
the evidence of consignment notes and hence the case joff Appellant does not fall
under “GTA”. Infact, the Appellant prdvided services of}transportation of goods
by road and covered by negatwe tist under Sect;on 660(p) and hence quest'lon of -
issuance of cons:gnment note does not arise. ln absenc%' of conSIgnment notes,

he adjudlcatmg authonty found that the Appellantf transferred the goods
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Appeal No: V2/18/BVR/2022

(Trucks) by way of hmng Wltm transfer of rlghs g 0 uses such goods as prowded
under Sectton 66E(f) '
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) If itis presumed that services of transportat:on of goods were provrded to

the rec1p1ent in the supply of service - trucks on hlre to GTA then also said
service was exempted from payment of service tax as per Sr No. 22 of
Notification No. 25/2012 ST dated 20.06. 2012 as amended Therefore, ‘the
services provided by ‘the Appellant either by way of supply of traiter for

‘transportation of goods by road may consider as “Transport of goods by road” or

supply of “Trucks on'réent” to GTA as thé case may be, he is not jable to service
tax. |

(vi) The demand for the period 2014-15, 2015-16 and 2016-17 is time barred
as there is no'suppi'ession of facts etc. as the income figures taken in the
impugned notice are _already recorded in the books of accounts and declared
before the Income "lfax authority. The failure to take registration or pay tax if
any does not amourft,to suppression and is required to be established by the
department for invokipg extended period. As per Section 73(1) of the Act, the
show cause notice is r_.equired to be served within 30 months from the relevant

date i.e. from the dﬁe date of filing ST-3 returns. In the instant case, the show

cause notice was requxred to be issued before 25.10. 2019 whereas the same has
been issued on 27. 08 2020 which is time barred. They rely on the decisions of (a)

. Padmini Products Vs.i Collector of C.Ex. 1989 (43) ELT 195 (5.C.). (b) Collector of

Central Excise Vs. Chemphar Drugs & Liniments - 1989 (40) ELT 276 (5.C.} (c)
CBEC New Delhi Circular No. _1053/2/2017-(:)(. Dated 10.03.2017 clarifying

* limitation and extended period (d) Collector of C.Ex. Vadodara Vs Dhiren

Chemical Ind. - 2002 (139) ELT 3 (5.C.) (e) CBIC Instruction F. No. 201 101/2014-
{X.6 dated 26.06.2?14 wherein direction has been issued to follow judicial
discipline in adjudieation. The Appeilant is not liable to pay any service tax
during the period under reference. | |

- 6. Personal heanng in the matter was held on 18.10.2022 which was

attended by Shri Panka] D. Rachchh, Advocate, CA Drashti Sejpal & CA Komat
Raja wherein they relterated the submissions made in"the grounds of appeal in
this case. They submltted that they were providing services for transport of
goods by road to the expor ters without any consignment note and supplying
trucks to varlous GTA’s on rent. In both the cases they were not providing any
GTA service and both the services were either exempted by Notification or urider
negative list and they were not liable to pay any Service Tax. Even if it is
assumed, without admitting, that the service provided by them fall under the

~gategory of GTA, the hab!hty to pay Service Tax was on the receiver of services

on them. Therefore, they were not liable
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to pay any Service Tax-on the services provided by them. They requested to set
aside the impugned order of the lower Adjudicating Authority- and drop the

demand, the interest and the entire penalty levied on them .

#

7. | have carefully gone through the facts of the case, lmpugned order and
appeal memorandum filed by the Appezlant. The Issue-to be decided in the case -
on hand is that whether the Appellanl is liable to pa} service tax on activity -

carned out by them or not.

8. | fmd that the Ad]udlcatlng Authority found that the activity of the .
Appellant is covered under Section 65B{44) of the Act as well as under clause {f) «
of Section 66(E) of the Act and held that the Appellant y.as liable to pay service
tax on transfer of goods by way of hiring, leasing, licensing or in any such |
manner without tran.Sfer of right to use such goods. | fil‘}d that the subject issue
was .clariﬁed _' by the Board vide Circular No. 1981'_08{2016-Service Tax dated
17.08.2016 relevaht directions of which are re-produced betow:

“5. In all these cases, nc a priori generalisations or assumptions about service
tax Hability should be made and the terms af the contract should be examined -
carefully, against the backdrop of the criteria laid down by the Supreme Court’ .
in the Bharat Sanchor Nigam Limited case as weH as other judicial

- pronouncements. " -

8.1 | find that lower Adjudlcatmg Authority has not mscussed or elaborated
reasoning for arriving of the conclusion that the actmty carried out by the
Appellant falls under the scope of Section 66E(f) of the Act as directed in the .-
circular'. On perusal of the impugned order, ! find théﬂé the lower Adjudicating
AothOrify has not tested the ingredients narrated I;y the Board in above
mentioned Clrcular to prove the taxa’nllty of the sem"es carried out by the
Appellant The para 4.1 of the above mentloned Circuld. also speaks about the

type of lease and it should be recognized in the books of account, and the lessée

bears the cost of repairs and maintenance and nsk of obsolescence also rests .

with him.

8.2 Onthe _cootrery, on perusal of the records, | find c_hat as per the Tax Audit.
Report Part-B of forin No. 3CD submitted by the Appellant, their nature of
business or profession is Transporter. It is also meniioned in the books of
account that the Appellant has borne the expenses viz. ‘diesel expenses, repairs
and maintenance expenses, driver’s satary and tyre expenses etc. Further, 1 find
from the documents submitted by the appellant that dumg the relevant penod '
the Appellant had never made any agreement / contracc with the rec1p1ent of
the services to use the goods without transfer of its r ight. tnstead, they had
supplied the said trucks for transportation of goods to ti:_heir customers in which -
the position and control always lies with the Appe'lla%nt and they had never
supplied their trucks on hiring / leasing / licensing to alpeir customers. Further,
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A.ppeal No: VZHBIBVRIZOZZ

on verlﬁcatton of ledgers an?&pies of Invoicem-mltted by the Appellant, it
appears that they charged the frelght per trip from thelr customers
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8.3 In v1ew ‘of the' above it is clear that the Appellant 15 engaged in transport

* g

of goods by road and’had provided the services to various companies and hence,

the conclusion drawi by the Adjudicating Authority that the services provided by
. the Appeltant is trafsfer of goods by way of hiring, leasing, licensing or in any
~ such manner without*transfer of right to' use such goods under c-lause (f) of

Section 66(E) of the Act i.e. declared services is devoid of any basis. '

¥

9, itis the contentlon of the Appellant that thelr serv1ces are covered under
negative list as defmed under clause 66D (p) (i). The same is re»produced below
for sake of reference: .
“66D (p) services by way of transportation of goods—
| (i) by road except the serv_ice; of—
. - - (A) a goods transportation :agency; or
(B} a courier agency;”

Now coming to the taxability under Goods Transport Agency services, the same
is defined under clause 26 of Section 65B of the Act as under:

“(26) “goods f:ransport agency” means any person who prowdes service in
relatron to t:’ansport of goods by road and issues conslgnment note, by

whatever name called ”

9.1 On venﬁcatmn of documents viz.- books of accounts profit & loss

_ accounts and copies of Invoices issued by the Appellant, it is amply clear that
the services provide‘d'-by them is transport of goods as a Goods Transportation
Agency and they have issued consignment notes, in the name of Invoices. The
Appellant has submitted copies of invoices wherein details viz. name of the

~ consignee, vehicle rzumber, destination, freight amount etc. has been mentioned
which can be construed as consignment notes. Further on the body of the said
Invoices it has been mentioned that “Service Tax payable by consignee”. Hence,
the services provrded by them is nothing but Goods Transport Agency services.
On verification of the copies of Invoices as well as Books of Accounts of the
-Appellant it is not forthcommg that they have pravided their trucks to Goods
Transport Agency for transportatlon of the goods. On the contrary, the Appellant
provided their trucks to their customers for transportation of the goods and
charged the rate per trip as per the distance to be covered under individual trip.
Hence, the Appellant is. not covered under the negative list as defmed under
Section 66D(p) and is liable to pay service tax on transport of goods by road as a
Goods Transport Agency ' '

The Appellant has contended that if it is presumed that services of
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transportation of goods were provided to the retipient i the supply of service - -

trucks on hire -to GTA .then:also"said service was exempted from payment-of

service ta'x-aS per Sr. No. 22 of Notification No. 25/2012-Service Tax dated

20;06.2[512 as amended. However,- I find that the services provided. by the

Ap’pellant are not covered under rﬁega exemption NOtiﬁcafion' No. 25/2012-
Service Tax dated 20.06. 2012 The relevant excerpt is as under:

“Notrfn.atzon ‘No. 25/2072- Semre Tax dated- ZOth June 2011.’ as,

. amended.: . . . S R

. .22, Services by way of giving onhire- . ,

{a) to a state transpert underrokmg, a motor vehrcie meant to carty - -

more than twelve passengers; or
(b} toa goods transport agency, a means of transportatron of goods;

| On going through the copzes of ‘nvoices submztted by the Appellant, it is
| observed that they have not given thEh trucks on hire deiS to a goods transport
agency as they have lssued mvoﬂces date-wise for differem partleslcompames on
as and when reqmred basis with endorsemert that “servrce tax is payabie by-
consrgnee Further, the Apoellant has not suomltted an} contract for prowdmg 3
their trucks on hlre ba51s to the goods rransport agency The-invoices submltted :
by the Appeltant is date w:se for mfferer* destlnations and the frelght is
mentloned for each and every tnp of the trucks. If the Appellant has gwen their
trucks on hire basis then the mvmce would nave been 1rsued periodlcalty fora’
specrfic amount of rent lrrespectwe of tr:ps made by the goods transport
agency. Further, had it bee_n a case o_t gwa_ng trucks to GTA on hire/rent, there
was no reguirement for endorsemer)t to the'effect'tﬁot'} “Service Tax is payable
by consignee”. Such .an endorse'nent armounts to an act of adrnission that the
service rendered was liable to Service Tax. ’"herefore the case is not falling
under - above mentmned criteria and hence Appellart is not eligible for

exemption under Notiﬁcatlon Nf 25/20?2

.. Therefore, the'services provided by the Appellant is nothing but as a”
“Goods Transport Agency”, which is tiable to servi'ce'i_ tax since the same is
neither covered under negative list ror covared under the mega exemption
Naotification No. 25/2012-Ser§'i_ce Tax dated 20.06.2012. Now let me examine the
contentions of the Appellant that ever: if it is assumed, without admitting, that
the service provided by them 'faft' under -;he category of t‘E'TA. the liability to pay
Service Tax was on the recewer of servi ces ¢ reverse charge mechanism and
not on them. Here, | find that the services of transport of goods by road as
Goods Transport Agency is covered under Notification No 30/2012- Semce Tax
dated 20.06.2012 sub]ect to certam conditions. The retevant portion: is're-

produced below for ready reference ;
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“I. The taxable services;—

(A) () oo

e T
(lba provided or agreQ fo be provr?ed by o goods transport agency in respect of
transportation of goods by road, where the person liable to pay freight is,—

(a) any factory registered under or governed by the Factories Act, 1948 (63 of
1948); | S
(b} any society_ registered under the Societies Registration Act, 1860 (21 of
1860} or under .ony other law for the time being in force in any part of india;
(¢) any co-operative society established by or under any law;

'_ (d) any dealer of excisable goods, who is registered:under the Central Excise
Act, 1944 (1 of 1944) or the rules made thereunder; |
{e) any body corporate established, by or under any law; or
(f) any partnership firm whether registered or not under ony law including
association of persons;

“(lt) The extent of service tax payable thereon by the person who provides the
service and the person who receives the service for the taxable services
: specrfred in (I) shau be as specrfred in the following Table, namely:-

_ TABLE _
Si. | Description ofaservice L Percentage of | Percentage  of

 No. s : service tax | service - tax
O ' payable by the | payable by the

person providing | person receiving

service the service

-]

2 in respect of serwces provrded or | NIL : 100%
agreed to be provided by a goods
transport agency in respect of
‘ tronsportatron of goods by road

Further on verificavion of Form 26AS, ledgers and proflt & loss accounts, it
transpires that the services were provided by the Appellant to their various
customers such as Gokul Refoils & Sotvent Ltd., Apollo Fiege Integrated Logistics
pvt. Ltd., Parth Roadlmes, Raghuvir Cotton Jining & Pressing Ltd., Viraj
Transport, Octopus. Cargo Care, Patel Industries, Gudwm Logistics, Mirja
Transport Surya Trans & Logistics, Parwahan Solut1on Co. etc. There is a
poss1bil|ty that somé or majority of these customers may be proprietary firms, a
category not covered under the Notmcatmn However, to claim exemption from
payment of service tax, the Appeltant- has to fulfil the conditions as mentioned
in the Notification. -iere, the condition is that the goods transport agency should
prowde the serwces to category of persons menuoned at (a) to (f) of the
Notiflcatlon ‘No. 30 *2012 Service Tax dated 20.06.2012. It is a settied law that
conditwns of an eXemphon Notification are to be satisfied strictly and the
den of proof is bn1 the claimant. Therefore, | am of considered view that in
of any documentary ewdences, the beneflt of exemptwn cannot be
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extended to the Appellant on the basis of presumption. Thus, | hold that the -

Appeltant is hable to pay service tax.

12.  The next contention of the Appedant is that the démand is tlme barred as
there was no suppression of facts and figures taken in t_he impugned notice-are :
already recorded in the books of accounts and declared__ hefore the income Tax -

authority. On this, ! find that the period covered under the Show Cause Notice is |

from 2014-15 to 2016-17 and the Show Cause Notice was issued on 27.08.2020. In
this regard, | find that as per provisc to Se_ctibn 73(13- of Finance Act, 1994,

where any service tax has not been levied or paid or hes been short-levied or -

short-paid or erroneously refundad by reason of -
(a) Fraud; or '
(b) Collusion; or
{c) Wilfil mis-statement; or
(d) Suppression of facts or

(e) Contravention of any of the provisions of this Chapter or the rules made

thereunder with intent to evade payment of service tax,
show cause notice is required to be served within five years from the retevant

date.

12.1  As per Section 73(6) of Finance Act, 1994 ‘relevant date’ means-
6) For the purposes of this section, “relevant date” means, — '
“fi) in the case of taxable service in respect of which service -tax has
not been levied or paid or has been short-levied-or short-paid -
(a) where under the rules made under this Chﬁpter, a periodical return,
showing particulars of service tax paid during the period to which the said
return relates, is to be fr{ed by on assessee, the date on which such return is
so filed; | '
(b} where no periodical return as aforesaid is frfed the last date on which
such return is to be fited under the said rules; '

(c) in any other case, the date on which the sen_'ice tax is to be paid under

this Chapter or the rules madz thereunder; .
(i}  in a case where the service tax is provisioncily assessed under thrs
Chapter or the rules made thersunder, the date of adjustment of the
service tax after the final assessinent thereof; '

(i}  in a case where any sum, relating to service tax, has erroneously

been refunded, the date of such refund. }”
in the present case, the appellant has not filed any. return and hence the
relevant date is the last date on which such return was required to be filed. For
the period from April 2014 to September 2014 the ST-3_.rc:_etum for the said period
was required to be filed by 25" of Octcbér 2014. As sﬂd’l’, the show cause notice
was required to be served latest by 24 of October 2019; but in the present case
notice was served on 27.08.2020 and hence the demand for the period from April
2014 to‘_Septenibef 2014 is clearly hit by limitation. of time under Section 73 ibid.

ot Page 10 of 12
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12 2 As regarding the contentlon of the appell%ﬁ that demand for the period

. 1”;0*11-,*20 19 to 2016~ 17 is also time barred as there is no suppmggﬂlm of facts etc.,

| find that from the endorsement on the invoices to the effect that Service Tax

payable by consignee, it. is evident that the Appellant was aware of the

‘taxability and the contravention of law on their part have been committed with

the deliberate intent to evade payment of service tax by way of not obtaining
the serv1ce tax regtatratlon etc. On plam perusal of the Invoices issued by the
Appellant, it is evident that they are having basic knowledge of Service Tax.
Undoubtedty, the Appellant has abusad the facility of self-assessment provided
under Section 70, which directs that every person liable to pay the Service Tax
shall himself assess th-e tax due on the services provided by him and shall furnish
the periodical returns as prescribed.. Thus, the afore mentioned statutory
provisions of serwc.e tax cast an obligation upon the Appellant to get
registration, to pay’ “service tax, and to file proper penodlcal returns. All these
facts narrated above go to show that the Ap_pellant did not discharge the
obligations cast upcn them by the statutory provisions. When the Appeltant is
providing services and if he is not sure about the taxability of his services, he
could have asked the Service Tax authority for guidance. Hence, it is obvious
that the Appellant has not obtained Service Tax registration with an utterior
motive to evade payrhent of Service Tax. Not onty they have not filed any ST-2
returns during the perlod under question, they have also neither replied nor
submitted any documents in response to the letter dated 22.07.2020 and email
dated 28.07.2020 of the Range Superintendent. Such acts amount to positive act
of suppression on’ part of the Appetiant. Unless a return is fited under Service

- Tax, the ﬁgures reorded in their books of accounts and declared before the

Income Tax authority are not accessible to the Service Tax authority. Income
Tax department and Central Excise & Service Tax department are both separate
and independent enttty and lower authority cannot access data of Income Tax
Department untess the Income Tax Department provides the data to the Central
Excise & Service Tax department on case to case basis. Had inquiry not been
conducted by the department the violation and contravention of law by the
appeltant would nut ‘have come to the notice of the department. Hence the
extended period of limitation has been correctly invoked. Further, as per THE
TAXATION AND OTHER LAWS (RELAXATION AND AMENDMENT OF CERTAIN
PROVISIONS) ACT, 2020 ‘where any time-limit has been specified in, or
prescnbed of notlﬁed under, the specified Act which fails during the period from

the 20th day of March 2020 to the 31st day of December, 2020, the time-limit.

stand extended to the 31st day of March, 2021. The Show Cause Notice in the
sant case was issued on 27.08.2020 and hence, 1 of the considered view that
mand for the period from Ol_tober-2014 to 2016-17 is well within the

- Page 11 of 12
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period prescribed urider Section 73(1) covering the period of 5 years.

13. Thus, | hoid that the demand from 0ct6ber-_2'01:4 to 2016-17 has been. ;
made within time limit and is rightly confirmed alongwith interest, barring the o
modification for the period April-2014 to Septebmer- 2014— at para 12.1 supra. | .
also hold that the adjudicating authorn_y has rightly lmpcsnd tiability to penalty ..
under Sect:on_ 78, 77(2), 77(1){c), and 77{1}{a) of ‘the Act. | direct the
Adjudicating Authority to re-calculate the Service Tax amount within 30 days .
from the date of receipt of this order and cbmmﬂr{icate the same to the
Appeltant. The penalty under Section 78 of the Act will,be equal to the Service
Tax so re-calculated by the Adjudicating Luthority. Fowever, | extend the
benefit of reduced penalty as envisaged under second pm\nso to Section 78 of
the Act, subject to adherence to the conditions enumerated therem and

payment within the period stipulated therein.

14. in view of the above, | uphold the impugned order to the extent of
‘demand of service tax and interest for the period from October, 2014 to 2016-17
alongwith penalty under Section 77(1)(a), 77(1)(c), 77(2) and 78 of the Act and |
set aside the demand of service tax for the period from April 2014 to Septerhber -
.2014 as time barred and allow the appeal filed by the Appellant to this extent

only.
15, atﬂaﬁfmaﬁfﬁﬂi&tﬂamﬁmmaﬁ%@IMW%i |

15.  The appeatl filed by Appellant is dlsposed off as above,
garaa / Attested
'{f" v

'! = (R Ehw Pratap Singh)

Superintendent
Central GST (Appeals) ¥ (m)/Ccmm!sswner (AppﬂafS)
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