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L Ppell,ant?f) has_f_lled Appeal I_No. \(2117/BVR12022, agai_nst Order,—:n¢0ng1nal
BHY-EXCUS-000-JC-PK-005-2021-22 dated 14.02.2022 (hereinafter referred
2 jimpugned drder’)' passed...by ‘the Joint Commissioner, Central GST,

nagar (heremafter referred to as adjudicatmg author:ty )

] The facts of the case, in- bnef are that on the bas1s of. data/ details
.‘ed by the Income Tax Dep_artme_n_t containing vanous persons i.e. Income -
A: sessee, who fn their Income Tax Returns for financ_ial-'year 2014-15, 2015-
_'201'-6-17 declar_ed to have ‘earned income by' providing services under
us sectors, it was found that the Appellant had not obtained Service Tax
stration under '-t;_']'xe Finance Act, 1994 (hereinafter referred to as ‘the Act’).
_Sdperintendent, Central- GST 'Range-Raj'ula, Division-Bhavnagar-} (Amreli)
d letter dated 22.07.2020 (also sent through email dated 28.07.2020) to the
°'llant calling for the inforrnation!'documents viz. Copies of L. T. Returns

| 26AS, Balance Sheet (lncl P &L account), VAT/ Sales Tax returns, Annuat

Statement, Contracts/ Agreements entered with the persons to whom
8 ces provided etc during the Financial Year 2014-15, '2015-16 & 2017-18.
etter dated 22. 07 2020 send through registered A.D. post was received back
he postal authontles undelwered with remarks viz. Not Known! Left/
lnplete address’ etc Thus the Semce Tax was determmed on the basis of
ta details provided by the Income Tax department available on records

The above mvestlgatlon culmlnated lnto Show Cause Notice No. No. V/15-

000/- each under Section 77(?)(a), _77(2) & 77(1)(c) of the Act Further
atty of Rs. 1,95, :)7 358/ was also 1mposed upon the Appellant under Section

\_‘__'."§fthe Act. o .
1 Belng aggneved the Appellant has preferred the present appeal on

s grounds stated below:

The impugned order passed by the adjudicating authority is erroneous and

% ' : Page 30f 13
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- service is erroneodus.

_(i\?) The serwces prowded by the Appellant was “Transportatlon of good‘s

M e e e T e e e e e s = __p,-lal.:‘;..ﬁml T T T RTE A T srsome s s = omm a2 EE R

Act. The ad]ud1catmg at.thorn., crawued beyond the aCOPF.‘ of the Show__h:-
Notlce ano hence the 1mpugneo’ or del is hable to be set aSlde

{ii) lhe Department fa]lt.’b i dete.. ing nature of service prowdeq by th
Appetiant .though all document viz. chS Income Tax Returns and- *-A_

nature of busmess of the Appeuant is shown as “Trancportatlon lncome
profit and loss account and expen ses viz, dtesel ou charges Repair _

mamtenance transportation expenses, tyre expenses Drwer salary, [oacli

(iii} The ad]udlcatlng authorw after adm ttmg facts ¢ on records viz. .;'tn
26AS showing details of total amount paldf credited sunder Sectlon" :
Contractor has re}ected these :aa.ts on the ground that 1copy of bll[ an 4
dgreement with those to whom goods were transported’ are not furmshe
to fmci out correct nature of <:-=rv1ces after takmg note of prov:szons of Se
66[)(p) of the Act In daily routme bu nnesr prartlce no agreement is e fe
into for such actwrty and hen(‘e the Apﬂellant had not enterecl lnto contract

anyone. S B 1

Road” on which there was no levy of Service tax under: Sect:on 66B of the At:t :
the same was sper:iﬁed under Section 665({3) of the Act. The ad]udl'-'
authority found that services prowdeo under “Goods Transport Agency
satisfy two conditlons viz. (i} a person should prowde service in rel
transport of goods by road and {ii} he should have fssued cons:gnme
which is a mandatory cond:tson In the presént case smcre the Appellant '
submitted the evidence of cons1gnmen notes and hence the case of Ap )
does not fall under “GTA” Infact, the Appellant prov;ded servf_
transportation of goods by roac! covered by negative iist under Sectlo '
and hence question of 1ssua_.r.1ce of conszgnment. note d_ofzs not arise. In

of consignment- notes, .the adjudicating authority fo:}nd that the A

‘\?



Appeal No. V2/17/BVR/2022

; erred the go’oos (TruM'Way_ of hirihm.out transfer of right to uses
 goods as provided under Section 66E(f). . |

Af its presumed that services of trainspbrtation of goods were provided to
cipient in the suppl__y of service - trucks \o'n hire to GTA thenlalso' said
e was _eic'emp-ted from payment of service tax as per Sr. No. 22 of
ation No. 25/2012-ST dated 20.06.2012 as amended. Therefore
g tive of the fact that the services provided by the Appellant either by
hgof supply of trailer for transportation of goods by road are considered as
rd |sport of goods by road” or by way of supply of “Trucks on rent” to GTA, as
ase may be, he is not liable to service tax.

| ‘\' ?he demand for the- period 2014-15, 201 5-16'and'2016-17 is time barred
here is no suppressmn of facts etc. as the income figures taken in the
figned notice are already. recorded in the books of accounts and declared
_i e the income {ax authority. The failure to take registratlon or pay tax, if
g:loes not amount to suppression which is required to be established by the
rtment for invoking extended peried. As per Section 73(1) of the Act, the
%ﬁ cause notice ié‘ required to be served within 30 months from the retevant
&, from the due date of fmng 5T-3 retums In the instant case, the show
e notice was reqmred to be issued before 25.10: 2019, whereas the same has
fi issued on 03 09 2020 ‘which is time barred. They rely on the decisions of
! admml Products Vs. Collector of C Ex.- 1989 (43) tLT 195 (8.C.). (b) '
_ tor of Centrat Exase Vs. Chemphar Drugs & Liniments - 1989 (40) ELT 276
; (c) CBEC New Delhi Circular No 1053/2/2017- CX. Dated 10.03.2017
'mg limitation and extended penod (d) Cotllector. of C.Ex. Vadodara Vs
n Chémical Ind. - 2002 (139) ELT 3 (S.C.) (e) CBIC Instruction F. No.
1/2014-CX.6 dated 26.06.2014 wherein direction has been issued to follow
al discipline ir:'edjudication- The'Appellant is not liable _to pay any service
ring the penod under reference. o S
Personal hearmg in the matter was held. on 18.10. 2022 which was
ded by Shn Penkaj D. Rachchh Advocate, CA Drashtl Sejpal & CA Komal
wherem they ie1terated the submissmns made in the grounds of. appeal in
! case. They subrmtted that they were providing services for transport of
by road to the exporters without any conSIgnment note and supplymg
s to various GTA’S on rent. In both the cases they were not prowdmg any
service and both the services were euther exempted by Notiﬁcatlon or under
ive. list and tney were not habie to pay any Serwce Tax Even if it 1s
ed, mthout admlttmg, that the, serwce prov:ded by them fatl under Lhe
ory of GTA, the llabihty to pay Service. Tax was on the receiver of sennces
verse charge mechamsm and noL on them Therefore, they were not hable

A
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to pay any Service Tax on the services provided by then’?. They request
aside the impugned order of the lower Ad]udlcatlng Authonty and

demand, the interest and the entire penalty levred on them

7. 1 have carefully gone through the facts of the case impugned ©
appeal memorandum fited by the Appeliant. The issue to be decided in
on hand is that whether the Appellan= is hable to poy service tax on :
carried out by them or not. S
8. | find that the Adjudicating Authority found that -the activity; @
Appellant is covered under Section 655( 44) of the Act as well as under ‘

tax liability should be made and the terms of the contract should be
carefully, against the backdrop of the criteria laid down by the Suprerg
in the Bharat Sanchar Nigam Limited case as:well as other’;

pronouncements ! g

8.1 1 find that lower Adjudlcatmg Authonty has not dlscussed or el-
reasoning for arriving of the conclusion that the actw:ty carrled out{ b
Appellant falls under the scope of Section 66E(f) of the Act as dlrect
c1rcular On perusal of the impugned order | find that ‘the lower Adj -_
Authority has not _tested the ingredients narrated oy the Board
mentioned Circular to prove the taxability of the ser\fices_ carried ou
Appellant. The para 4.1 of the above mentioned Circt:'la;r atso speaks .
type of lease and it should be recognlzed in the books offaccount_, andt
bears the cost of repairs and maintenance and risk of:_.;obsolescence
withhim. . P i
8 2 On the contrary, on perusal of the records, 1 find t’hat as per the T
Report Part-B of form No. 3CD submitted by the Appellant their n;‘"
business or profession is Transporter. It is also mentioned in_the
account that the Appellant has borne the expenses viz. diesel expensesy re
and maintenance expenses, driver’s salary and tyre expénsés ete. Furtﬁ
from the documents submitted by the appellant that durmg the relevan
- the Appellant had never made any agreement / contract with the rec
the services to use the goods without transfer of its. rlght Instead,
supplied the sald trucks for transportatlon of goods to. fbeir customers,
the position and control always lies’ mth the Appellant and they h:




Appeal No. VZ/ 17! BVR/2022

'"'-"leasing / lico I to their customers Further,
ification, of ledgers. and copies of, lnvcuces submitted by the Appellant, it
IS t,_bg_t they charged the freight per trip from their customers.

ed their trucks on hi

in view of the above, it is clear that the Appellant is engaged in transport
ds by road and had prpVideq the services to various companies and hence,
onclusion drawn by the Adjudicating Authority that the services provided by

\ppellant is transfer of goods by way of hiring, leasmg, licensing or in any
¢ manner w1thout transfer of rlght to use such goods under clause (f) of

n 66(E) of the Act i.e. declared services is devoid of any basis.

| It is the contention of the Appeltant that their services are covered under
oyt _we list as defined under clause 66D (p) (i}. The same is re-produced betow
e of reference:
-“66D (p) serwces by way of tra:*sportatzon of goods—
(i) by raad except the services of—

(A} a goods transportation agency, or

(B ) a courier agency,

oming to the gexamh_ty under Goods Transport Agency services, the same
ned Gnder clause 26-6f Section 658 of the Act as under:

“{(26) “goods transport agency” means any person who provides service in
b relation to transport of goods by road and issues consignment note, by

whatever nang'e' called;”

On “verificatior “of documents viz. books of accounts, profit & loss
§unts and copies of Invoices issued by the Appellant, it is amply clear that
Bervices provided by them is transport of goods as a Goods Transportation
hcy and they have issued consigmment notes, in the-name of Invoices. The
Kppétlant has:-'Sme'it'i;ed copies of invoices wherein details viz. name of the
ignee, vehicte number, destination; freight amount etc. has been mentioned
can be constl_fued as consignment notes. Further on the body of the said
jces it has been:mentioned that “Service Tax payable by consignee”. Hence,
rvices provided;by them is nothing but Goods Transport Agency ‘services.
'erification of the copies of Invoices as well as Books of Accounts of the
lant, it 15 not forthcommg that r.hey have prcwlded their trucks to Goods
Asport Agency for transportatlon of the coods On the contrary, the Appeliant
ed their truck:, to their customers for transportation of the goods and
d the rate per trip as per the dmtance to be covered under individual trip.
fe, the Appellant is not covered under the negatwe list as defined under
Eion 66D(p) and 15 ilabte to pay semce tax on transport of goods by road as a
| Transport Agercy T '
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- Notification No. 25/2012-Service Tax dated 20.06.2012. Now let me = 5

~ not on them. Here, | find that the services of transport of goods b

~ appeal No. V2/17/8V]

10. The Appellant has contended that if it is pfeléu_med that seryics

service tax as per Sr. No. 22 of Notification No. -25)2012-Service T.
20.06.2012 as amended. However, .I'ﬁnd- that the services _provided'
Appellant are not covered under mega _exemp_tion Notification'No.
Service Tax dated 20.06.2012. The relevant excerpt is as_-'under:

“Notification No. 25/2012-Service Tax dated-. 20th June,
amended. : ' ' '

22. Services by way of giving on Aire - ;
(a) to a state transport undertaking, a motor vehrc!e meant %

more than twelve passengers; or

con51gnee” Further the Appellant has not submltted any contract for 3

their trucks on h1re basus to the goods transport agency The invoices s

specific amount of rent .rrespectwe of tnps made oy the goods

agency. Further, had it been a case of giving trucks to GTA on hlre/ remy

by consignee”/ Such an endorsement amounts to an ac_t of admission
service rendered was liable to Service Tax. Therefore-" the case is n
under above mentioned criteria and hence Appellant is not eli
exemption under Notification No. 25/ 2012.

11.  Therefore, the services provided by the Appetlént is nothing'
“Goods Transport Agency”, which is liable to service! tax since the

neither covered under negative list nor covered under the mega e
contentions of the Appellant that even if it is assu_med,_'without admitt§ >
thf"' service provided by them fall under the category of GTA, the liabi

Service Tax was on the receiver, of services on reverse charge mechar

Goods Transport Agency is covered under 'Notifi_ca_tion No. 30/2012-5¢




_ Appeal No. V2/17/BYR/2022

20.06.2012 subject W tain conditio he relevant portion is re-

ceg,belaw for ready refetences. . ........ ... ...

" ]

! transportatlon of goods by road, where the person liable to pay freight is,—
: (a) any factory regrstered under or governed by the Factones Act, 1948 (63 of

.'-(b) any soc:ety registered under the Societies Reglstratron Act 1860 (21 of
% 1860) or under any other law for the time being in force in any part of !ndia

_ {(c) any co-operative society established by or under any law;
(d) any dealer of excisable goods, who is registered’ under the Central Excise
Act, 1944 (1 of 1944) or the rules made thereunder;
_ (e) any body cdrporate established, by or under any law; or
f: (f) any partnérship firm whether registered or not under any law inch}ding
Bl association of persons;

”

respan .

“(Il) The extent of service tax payable thereon by the person who provides the
_sérvice and the person who receives the service for the taxable services

_; specified in (i) shall be as specified in the followmg Table, namely:-

TABLE
Si. | Description of a service Percentage ‘Percentage of
No. K of service | service  tax
tax payable | payable by the
by the | person
person receiving the
providing service
service
2 | in recpect of services provided | NiL 100%
or agreed to be provided by a o
goods transport agency in|.
respect: of transportation of | .
goods by road

er on vefification of Form 26AS' ledgeré and profit & loss accounts, it
pires that the services were prowded by the Appellant to their various
pmers such as Express Cargo Movers, Glnraj Seed industries, Girnar
tnes, Premji Kanji Masani &_ Co., Raghuwr Logistics, Surya Logistics,
ati Transport,'.'Vinay industries Ltd., Vishal Shipping etc. There is a
ébllity that some or majority of these customers may be proprietary firms, a
t@gory not covered under the Not_iﬁcation. However, to claim exemption from
ent of service tax, the Appellant has to fulfil the conditions as mentioned
pe Notification. Here, the condition is that the goods transport agency should

ide the semces 'to category of persons mentioned at (a) to (f) of the

LB
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extended to the Appellant on the basis of presumptn:zn Thus, i hold

Appellant is hable to pay service tax.

12. The next contentlon of the Appeilant is that the demand is time h
there was no suppression of facts and figures taken in, the impugned n"
already recorded in the books of accounts and declareda before the Enc
authority. On this, ! find that the period covered under t'he Show Cause e i
froni 2014-15 to .2016-17 and the Show iéuse Notice Wa_s ;issued on 03.09.,': 20
this regard, | find that as per proviso to Section 73(1} of Finance Ac 5 199
where any service tax has not been levied or paid or ﬁas been short- l ;’
short-paid or erroneously refunded by reason of - :

{a) Fraud; or '

{b) Collusion; or

(c) Wilfil mis-statement; or

{d) Suppressmn of facts; or . i

thereunder with intent tc evade payment of serwce tax,

show cause notice is required to be served within five g;,rears from the ¥
12.1 As per Section 73(6) of Finance Act, 1994 ‘releva‘nf:' date’ means-

. . . : ;
6) For the purposes of this section, “rzlevant date” means, —
“( i) in the case of taxable service in respect of Whlch service tax:

not been levied or paid or has been short-levied o short-paid —
'I

{c) in any other case, the date on which the serwce tax is to b -
under thls Chapter or the rules muade thereunder,

{ii}  ina case where the service tox is provisionally assessed u
Chapter or the rules made thereunder, the date, cf ad}ustment ofih&:
service tax after the finat assessment thereof;

{iii} . in a case where any sum, relating to servrre tax has erro _'.' D
been refunded the date of such refund ]”

m




uu'ed to be served latest by 24th of October 2019 but in the present case
was served on 03.09.2020 and hence the deimand for the perlod from' April
September 2014 is clearly hit by hmitatlon of time under Sectzon 73 ibid.

13 ﬁnd that frorn the endorsement on the invoices to the effect that Serwce
' yable by con51gnee it is ewdent that the Appellant was aware of the
ity and the contravention of law on their part have been committed with
eliberate intent to evade payment of service tax by way of not'obtaining
rvice tax regietration etc. On plain perusal of the Invoices issued by the
nt, it is evident that they are having basic knowltedge of Service Tax.
ubtedly, the Appellant has abused the facility of self-assessment provided
_Sect!on 70, which directs that every person liable to pay the Service Tax
himself assess the tax due on the. serwces provided by him and shall furnish
riodical retums as prescnbed Thus, the afore mentioned statutory
ns of serwce tax cast an obhgatmn upon the Appellant to get

pressuon on pdrt of the Appellant. Unless a return is filed under Semce
he flgures recorded in their books of accounts and dectared before the

o partment and :'Centra_l'Excise & Service Tax department are both separate
i dependent entity and lower authority cannot access data of Income Tax

tment untess the Incdrhe Tax Department provides the data to the Central

ed per1od of llm1tat1on has been correctly invoked. Further, as per THE
ON AND OTHER 'LAWS (RELAXATION AND - AMENDMENT OF CERTAIN

/j‘ " Page 110f 13
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PROVIS‘ONS) ACT 2020 whp.e any i hmlt hdS been specified: i

prescnbed or nouﬁed under, the *:1"1“‘L"T;"'G A t which faiis durmg the penod
the 20th day of March 202 m *hﬂ 31;; da,; af Decemb 2f, 2020, the time«lim
stand extendc-d to the 3st day of Ma: <ch, 2021. The Snow Cause Noncé
instant case was jssued on {3.0%, 2020 and hence, | of 'rhe concldered v1¢ ha

X
the defrand for the penod From Octeoer 2014 to 20 16 17 is well mghin-_ th -

period prescnbed under Section .?5{1 covering the pen:}d of 5 years

ur.der Section 78, 77(2), ;?{1;(:;1 am:l ?"(1)(a) of fhe Act.” 1 dirfc

Tax so re-calculated by -the .if.djudwat.ng Authorlty. However, | ex
benefit of reduced penalty as envisaged under second jproviso to Sectid r 78
the Act, subject to adherence to the conditions enumerated therf

payment within the penod sttpu{ated therein..

14.‘ In view of the above ! uphmd the impugneci order to the

a‘_tongw;th penalty under Sectwn ?7('_{ }ia) ,, 77{1)(c), ?7{_.?., and 78 of the
set aside the c_lem'and of service tax for the period from:April 2014 to S
only.
15, sferal mdﬁaﬁué ur:ﬁa &1 FIERy aqﬂaarrfta?@ﬁwaﬁm

15.  The appeat fited by Appeliant is disposed off as above
wﬁaf Attested

Wr (R s 1

(Shw Pratap rgh)

W
, Supermtendent (m}f(:ommissioner{ \ lsj:_
' Central GST (Appeals) '
By R.P.AD. - Rajkot
To, A,

M/s. Surendra B. Kumavat, 1, a0
Kankeshwari Hotel, Near: Axis weE . pAE, ¢, Fedad

Bank, Pipavav Port, Rampara-Z, Aire, Feae d9% F 9, YEE

Rajula, Dist.: Amweli X THIGR, TS, rear wrEn
TF ey ) 3 -9\ 1 [
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