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Appeal No: V2/20/BYR/2022

/5. Sadulbhai Lalabhai Vagh, 1.Sadulbhai Vagh, Rampara 2, Rajuta, Dist.:
_Gujarat' (he}'e'inafte_r'.'referred to as “Appellant”)ﬁ'has .'ﬁled Appeal No.
_VR/zozz-' against Order-in-Original No. BHV-EXCUS-000-JC-PK- 003-2021-
d 14.02.2022° (heremafter referred to as lmpugned order’) passed by the
O mrssroner Central GST Bhavnagar (herelnafter referred to as

Itlng authonty )

'. e facts of the case, in brief, are that on the basis of data} details
( by the Income Tax Department containing various persons i.e. Income
essee, who in their Income Tax Returns for financial year 2014-15, 2015-
RO16-17 declared to have earned income by providing services. under
sectors, It was found that the Appettant had not obtained Service Tax
% tion under the Finance Act, 1994 (hereinafter referred to as ‘the Act’ ).
Hs rlntendent Central GST Range Ra]ula Dwrs1on -Bhavnagar-3 {Amreli)
etter dated 22.07. 2020 to the Appellant calhng for the lnformanon!
nts viz, Copies of I. T. Returns, Form 26AS, Balance Sheet (lncl P&L
y VATfSales Tax returns,. Annual Bank Statement, Contracts/
nts entered with the persons to whom services prowded etc. during the
Year 2014: 15 12015-16 & 2017- 18. The letter dated 22.07.2020 send
reglstered A.D. post was recewed back from the postal authontles
d with- remarks viz, Not Known/ Left/ lncomplete address etc. Thus
ice. Tax was determined on the basis of data!detatls provided by the

Tax department avaitable on records. -

e above mvestigatlon culmlnated mto Show Cause Notice No. No. V/15-
HQ/ 2020 21 dated 27.08.2020 prOposmg o demand Service Tax of Rs.
,3%;978/- under Sectlon 73(1) of the Flnance Act, 1994 (herelnafter referred
e Act’) by mvokmg extended penod alongwrth mterest under Section 75
t from the Appellant It was also proposed to lmpose penalty under
77(1) (@, 77.2), 77(1)(c), and Section 78 of the Act.

| above Snow Cause Notice was ad]udrcated by the ad]udrcatmg
vide the lmpugned order who confirmed Service Tax demand of Rs.

udicatmg authonty lmposed penames ef Rs. 10, 000/ - each under Sectmn
, 77(2) & 77(1){(c) of the Act. The penalty of Rs. 56,39,978/- was also
upon the Appellant under bectlon 78 of the Act. '

ging aggneved the Appeéllant has preferred the present appeal on
22 on vanos..s grounds as stated below _ -

he 1mpugned order passed by the adjudicatmg authOnty is erroneous and

T e




Act. The ad]umcatlng authority travelied beyond the srope of the ;
Notrce and hence the lmpugned order is liable to be sel asade :_ |

(ii) The Department falled to determine nature of ser\nce provid
Appellant though alt . document viz. 26AS, income Tax Returns a d s
Balance sheets were available as received from the Incore Tax Depa :
nature of busrness of the Appellant is “Transportataon Income” as
balance sheet in the proflt and toss account, and and expenses viz o
charges, repair & - maintenance, | transporrs expenses, tyre expengsl dﬁ k
salary, loadmg and unloadmg eic. are shown. These documents show'*t’ at théi
Appellant provided services of supply of trucks on rent for trans ton
goods by road in the name Shree Sai Log1st1cs The department .3

except negative list, -declared service, abatement notlfrcatlon or reve e charge
notifrcatlon Thus, the impugned order classifying the semce is errone

(iif) The ad]udrcatmg authorlty after adnnttmg facts on records iz
'showing deta1ls of total amount pardfcredrted under Sectron 194C as
reJected the facts on the ground that copy of bill and copy of ag
whom goods were transported are not furnished to find out the corr
service after taking note of provrs:ons of Section 660(p) of the
routine busmess practice no agreement. is entered ]n’.O for such

hence the Appellant had not entered into contract w1th anyone.

(iv) .The services provided by the Appellant was '“Trénsportation : 0c

Road” on which no Service tax under Section 66B ofz’-_t;\e Act as thell '
specified under Section 66D(p) of the Act. The adjudicating authorit,
services provrded under “Goods Transport Agency” should satisfy tw

viz. (i) a person should provrde ser\nce in relation to transport of
and (ii) he should have issued consrgnment note, whlch qs mandatory
In the present case since the Appetlant had not submrtted the _
consrgnm_ent notes and hence the case of Appellan_t does not fall un
lnfact the. Appe.llant provided 'ser‘vices of transportatit’)n of goods | |
covered by. negatwe hst under Sectron 660(p) and hence question’
consrgnment note does not arlse n absence of’ i cons1gnrnen

ot waraen s -_
Tt el TRARTRE  n L e e



i = : _ Appeal No: V2/20/BVR/2022
,_tmg authonty found‘w the Appellan*nsferred the goods (Trucks)
f hmng without transfer of right to uses such goods as provided under
: 'lit is presumed that services of transportatron of goods were provided to
ent in the supply of service - trucks on hire to GTA then aiso said
":__ was exempted _from “payment of service tax as per | Sr. No. 22 of
kion No. 25/2012-5T dated 20.06.2012 as amended. Therefore, the
_ provided bv the Appellant _either by wav_ of supply of trailer for
gtation of goods by road may consider as “Transport of goods by road” or

= ' “Trucks or: rent” to GTA as the case may be, is not liable to service

e demand for the period 2014-15, 2015-16 and 2016-17 is time barred
’e is no suppression of facts etc. as the income _'figures taken in the
d notice arg already recorded in the books of accounts and declared
he Income Tax authority. The faiture to take registration or pay tax if
riot amount to suppression and is required to be established by the
ent for invoking extended period. As per Section 73(1) of the Act, the
se notice_i_e r'equired to be served within 30 months from the retevant
from the Id_{ie date of filing ST-3 returns. In the instant case, the show
ice was req'ui'red to be issued before 25.10.2019 whereas the same has
'ed on 27.08.2020 which is tlme barred They rely on the decisions of {a)
Products Vs. Collector of C.Ex. 1989 (43) ELT 195 (5.C.). (b} Collector of
Excise Vs. C‘remphar Drugs & Lzmments - 1989 {40y ELT 276 (5.C.) (c)
ew Delhi Circular No. 1053/ 2/2017-CX. Dated 10.03.2017 clarifying
"and extended period (d) Collector of C.Ex. Vadodara Vs Dhiren
L Ind. - 2002 (139) ELT 3 (5.C.) (e} CBIC Instruction F. No. 201/01/2014-
ted 26.06.2014 wherein direction has been issued to follow judicial
e in adjudi‘clation." The Appellant is not liable to pay any service tax

e period under reference.

rsonal heanng in the matter was held on 18.10.2022 which was
by Shn Pankaj D. Rachchh Advocate CA Drashti Se]pal & CA Komal
erein they reitera_ted the submissions made in the‘ gr_ounds of appeal in
_ _ They submitted that they were provrchng servrces for transport of
1004 by road to the exporters w1thout any consrgnment note and supplymg
4O various GT&’s on rent. In both the cases they were not. prowdmg any
iice and botl' the services were either exempted by Notiﬁcatxon or under

list and they were not llable to ‘pay any Semce Tax. Even if it is
w1thout admlttmg, that the service provided by them fall under the
of GTA the habthty to pay Servxce Tax was on ‘the recewer of ser\nces

ﬁ/ I -"age.f"’“z



-recipient of -the services to- use the go0ds without trarisfer of its
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- Appeal No:. 760
on RCM' and not on them Therefore, they were not habie to pay any
on the servzces prowded by them, Tbey requested to set aside th

7.
appeal memorandum filed by the Appf—*i{ant The issue to be demded
on hand is that whether the Appellant is liable to pay service tax

carned out by them or not.

8. | find that the Adjudlcatmg Authority found.Lhat the actiw . of

Appellant is covered under Section 655{44) of the Act a_, well as und
of Section 66(E) of the Act and held that the Appeliant was liable to
tax on transfer of goods by way of hiring, leasing, licensing or if}
manner without transfer of right to use such goods. | fmd that the s
was clarified by the Board vide Circutar No. 198!08/ 2016- Service
17.08.2016 retevant directions of which are re-produce_d: betow:

“5_In all these cases, no a priori generglisations or assurmptions
tax liability should be made and the terms of the contract should
carefully, against the backdrop of the criteria laid-down by the Sum;
in the Bharat Sanchar Nigam errted case as. weH as o
pronouncements.” - :

8.1 ! find that lower Adjudicating Authority has not ‘discussed or
reasomng for arriving of the conclusion that the actw:ty carned
Appellant falls under the scope of Section 66E(f) of the Act as dire
circular. On perusal of the impugned order, | find that the lower
Authonty has not tested the ingredients narrated, by the Boar
mentioned Circular to prove the taxability of the ser*nces carried
Appetiant. The para 4.1 of the above mentioned C1rcul_ar also spea

type of lease and it should be recognized in the books of account, ancg
bears the cost of repairs and maintenance and risk of obsolescenc

with him.

8.2  On the contrary, on perusal of the records, | find ithat as per thg A
Report Part-B of form No. 3CD submitted by the Ap;pellant thei
business or profession is Transporter. It is also meritioned in th
account that the Appellant has borne. the expenses viz. " diesel expe
and malntenance expenses, transport charges and tyre ‘expenses et
find from the domments submitted by the appellant that durmg

they had supplied the said trucks for: transportation of -goods to the




; : : C . Appeal No: V2120rIBVR»‘2022
the posztaon and cw always lies Mhe Appellant and they had
___pplled thelr trucks on hmng / leasmg / hcensmg to their customers.

on VET!flcat'iOI'! of ‘ledgers and tﬁpiés ‘of Invoices’ Sutimitted by the
it appears that they charged the f_relght per trip from their

]

. view of thé above, it is clear that the Appeliant is engaged in transport
by road and had provided the seivices to various compames and hence,

3 usion drawn by the Ad]udlcatmg Authority that the services provided by
llant is transfer of goods by way of hiring, leasing, hcensmg or in any
ner without transfer of right to use such goods under clause (f) of

L is the contentlon of the Appetlant that their services are covered under
e list as defmed under clause 66D {p) (i). The same is re-produced below
f reference:_
66D (p) services by way of transportation of goods—
| - (i) by road except the services of—
(A} a goods transportation agency; or

(B) a courier agency;”

ing to the taxability under Goods Transport Agency services, the same
ed undeér clause 26 of Section 65B of the Act as under:

‘{26) “goods frdnsport agency” means any person who provides service in
glat:on to transport of goods by road and issues consignment note, by

hatever name called;”

n verification of documents viz.
and copu—:-s of Invmces issued by the Appellant it is amply clear that

ee,.vehicle number, destiriation, freight amount etc. has been mentioned
an be construed as consignment notes. Further on the body of the said
$ it has been mentioned that “Service Tax paya%le by consignee”. Hence,

1
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.1(_}. The Appellant has contended that if it is presumed that

agency as they have issued invoices date-wise for chfferent parttes/compames ori

Section 66D(p) and is liable to pay service tax on transpdrt of gdo::.is

Goods Transport Agency.

transportatzon of goods were provided to the recipient in the supply ¢

service tax as per. Sr No. 22 of Nouncatmn No. 25/2012 Semce'
20.06.2012 as amended. However, I find that the semces prow

“Notification No. 25/2012-Service Tax dated- . 20th June,
amended. : i

22. Services by way of giving on hire -
{(a) to a state transport underiaking, a motor vehlcle meuat

more than twelve passengers, or

observed that they have not given their trucks on hire ba51s to a go

exemption under_ Nonflcatlon No, 25/2012.

11.  Therefore, the services provided by the Appéllant is nothi
“Goods Transport Agency”, which is liable to servicéf tax since t

neither covered under negatfive fist nor covered undEr the mega

Servzce Tax was on the receiver of semces on reverse charge mec]
not on them. Here, | fmd that the ser\nces of transport of goods



- : ) Appeal Na: VZ!ZOIBVRIZOZZ
.rliansport Agency is qmed funder Notlmon No. 30!2012 Serwce Tax
0.0& 2012 subject to- r:ertau1 condltions. The relevant portlon lS re-

----- 4 gl T LR AR i S L o “-H.'G-‘A. IR R LS FEET TH fﬁ-

id  below for ready reference: -
K

I ﬁ The' taxable services,—
B) (i) iy ) |
provided o_r agreed- tp be pro'rr‘ded by a goods transport ageni:y in respect of
J"SPO" tation of goods by road, where the person liable to pny freight isi—

J any factory registered un,der or governed -Iby the Factories -Act, 1948 (63 of

any dealer of excisable goods, who is registered under the Centra! Excise
1944 {1 of '1944) or the rules made thereunder;

any partnership ﬁrm whether regrstered or not under any law mcludmg
sociation of persons,

X!} The extent of service tax payoble thereon by the person who prowdes the
o, rwt:e and th= person ‘who receives the service for the taxable semces
ified in (1} shall be as specrﬂed in the foHowfng Tabie, namely -
TABLE
Desc_rfptir)n of a service Percentage of Percentage of
e service - tax | service . tax

payable by the | payable by the
person providing | person receiving
service . | the service

in respect of services provided or | NIL .| 100%
ggreed to be provided by a goods | = =

transport agency in respect of
ransportation of goods by road

pn verification of Form 26AS, ledgers and profit & loss accounts, it
S that the services were provided by the Appellant to their various
such as Vimal Micron Ltd., Pranair Logistic, Shivam Logistics, Global
Face impex Pvt. .L_‘td.,' Hasti Petro Chemical, Granotand Tiles LLP, New
sport, Amco Food Ind., Jagson Ca_rriers Pvt. Ltd., Yadav Transport,

cycling Pvt. Ltd. etc. There i$ a possibility that some or majority of .
_tomer_s may be proprietary firms, a category not covered under the
jon. However, to claim exemption from- payment of service tax, the
L has to fulfil the conditions as rnentioned in the Notiﬁcation Here ‘the

§ is that the goods transport agency should provide the services to
rof persons mentloned at (a) to (f) of the Notification No. 30/2012-
x dated 20.06.2012. it is a settled law that conditions of an exemption

ﬂ/ | Page 9 of 12
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Nsdncatlon are to be sat;sf'ed strict iv and the burden of proof

clalmant Therefore, 1 am of const idered view ti*at in absen

documentary evrdences the benefit of exemption cannot be extenge:
Appeuant on the basis of presump vion. Thus, | hold that the Appellan % l@ble

pay service tax.

12. The next contentlon of the Appe’lant is that the dﬂmand is- ;im
there was no suppression of facts and figures taken in the impugne
already recorded in the books of accomts and declared before the
authonty On this, | find that the perica covered under the Show Ca
from 2014-15 to 2016-17 and the Show “ause. NOthE was tssued on 27
this regard, | find that as pe' prowso to Section 73(‘) of Finance
where any service tax has not been tewed or paid or has been sh
short-paid or erroneously refunded by ieason of - '

{a) Fraud or B o

{b) Ca!tusron, or o

(¢) Wilfil mis-statement; or

() Suppression of facts; or

(e) Contravention of any af fhe provisions of thrs Chapter or th :
thereunder with intent to evade payment of service tax, - &

show cause notice is. reqmred to be: =ewed w1thm fwe years from

- . ]

date.

12.1. As per Sectlon 73(6) of Fmance ACt 1994 relevant date’ mea

6) - For the purposes of this section, “ elevant date" means,

. “(i) in the case of taxable service in respect of which serviclitgx
not been levied or pard or has been short-{evied cr short-pa &T o

{a}  where under the rufss made under this C‘hapte.r‘, a periogical r
- shewing partrcu{ars of service tax paid during the period to 4
return relates, is to be f:!ed by an assessee, tbe date on whlch

-so fited;

b where nio periodical return as aforesaid is filed, the la
‘which such retarn is to be fried under the said rdles, '

- fa n any othpr case, th, date on which the service tax is
under this Chaptei or the rules made thereunder,

(i) in a case where the service tax is prows:onally assesse
Chapter or the rules macie thereunder the date of ad)ustme
service tax after the fmal assessment thereof,

(iii) in a case where any suin, reiatmg to service tax, has e
been refunded, the date of sutchi refund - :

In the present case, the appellant has not filed any return ang
relevant date is the last date on whic i" such return was required to 2
the period from Apnl 2014 to Septermer 2014 the ST-3 return for t
was required to be filed by 25“" of Oc_*ober 2014. As suc ch, the show
‘was required to be served latest by 24“‘ of October 2019 but in the
'not_t:ce was serv_ed on 27-.(18_.2_0_20 and h_gence the demand for the pe
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ptember 2014 is dﬁ( hlt by hmltatw time under Section 73 ibid.

regardmg the contentmn of the appellant that demand for the
5 Lo :

i b
ek e o b g e (LN PO TCE JE

penod of 2014 2015 to 2016 17 .is also time barred as there is no

qd with the del:berate lntent to. evade payment of ser\nce tax by way of
_lmng the service tax reg1strat|on etc. On plain perusal of the nvoices
y the Appellant, it is evident that they are _ha\_(mg_ basic knowledge of
Fax. Undoubtedly, the Appellant has abused the facility of self-
t provided under Section 70, which directs that every person liable to

ervice Tax shall himself assess the tax due on the services provided by
1 shall furnish the periodical retu'rn_s as prescribed. __Thus, the afore
d statutory provisions of service tax cast an obligation upon the
t to get registration, to pay sérvice tax, and to file proper periodical
il these facts narrated above go to show that the Appellant did not
e the obligations cast upon them by the statutory _provisions.- When the
is providi_n'g'servi'ces and ‘if he is not sure about thé taxability. of his
he could have asked the Service Tax authority for guidance. Hence, it
s that the ;ﬁppellant has not cbtained Serwce Tax registration with an
motive to evade payment of Service Tax. Not only they have not fited
eturns dunng the period under question, they have also neither reptied
nitted any dacuments in response to the letter dated 22.07.2020 of the
'penntendent Such acts amount to p051t1ve act of suppresswn on part
ppellant. Untess a return is filed under Service Tax, the figures recorded
ooks of accounts and declared before the Income Tax authority are not
' I'_to the Service Tax authority. Income Tax department and Central
;Service' Tax" department' .are both separate and independent entity and
thority cannot access data of Income Tax Department unless the income
rtment prowdes the data to. the’ Centrat Excise & Serwce Tax
ent on-case to case. basrs. Had inquiry not. been conducted by the
ent the v1olatron and contravention of law by the appellant woutd not
:' e to the notice of the department Hence the extended penod of
has been carrectly invoked. Further, as per THE TAXATION AND OTHER
ELAXATION: A*lD AMENDMENT OF CERTAIN PROVISIONS) ACT 2020, where
e-tlimit has been specified in, or prescr:bed or ﬂOtlfled under, the
1 Act which f alls during the penod from the 20th day of March, 2020 to
ay of Dece'nber, 2020, the time-timit stand extended to the 31st day
2021 The Show Cause NDt‘ICE in the instant case was issued on

0 and hence, | of the conmdered view that the demand for the period
' ' ' Page 11.0f 12




the Act, subject to adherenice to the conditions enumerated tbe

-demand of service tax and interest for the period from f)ctober, 21

made within time hrmt and is nghtly confirmed alongwmh interest, 'barrlng th
modification for the period Aprit-2014 to Septebmer-20i4 at para 12.- St
atso hold that the ad]udrcatmg authority has rightly imposed lzabihtf‘
under Section 78, 77(2), T7(1)c), and 77(1)@) of ‘the Act. | .7
Adjudmatmg Authonty to re-calculate the Service Tax amount w1th f '
from the date of recelpt of this order and commumcate ‘the sa
Appellant. The penalty under Section 78 of the Act wxlt be equal to

" Tax so re-calculated by the Adjudicating Authority. However, I_’:E'

benefit of reduced penalty as envisaged under second prov1so o

m 5(
m

payment within the period stipulated therein.

14. in view of the above, { uphoid the impugned order to th
alongwith penalty under Section 77{13(a), 77(1)(c), 77{2) and 78 of tl

2014 as time barred and allow the appeal filed by the Appellant

oniy. : _

15. mmﬁaemmﬁmma%ammgu -

15.  The appeal filed by Appetiant is .disposed off as 'above. _ |
ted

Superintendant
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