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_ AR Appeal No: V2/4/EA2/BVRI2021

:: ORDER-IN-APPEAL ::

The Assistant Commissioner, CGST Division, Junagadh has filed Appeal No.
V2/4/EA2/BVR/2021 on behalf of the Commissioner, Central GST & Central
Excise, BhaVnagar (hereinafter referred to as “Appellant Department”) in

'~ pursuance of the direction and authorization iseued under Secti'o‘n 84 of the
Finance Act, 1994 (heremafter referred to as ‘Act’ ) against Order-in-Original
No. BHV- EXCUS 000-JC-VM-001-2021-22 dated 14.09.2021 (heremafter referred
to as ‘impugned order’) passed by the Joint Commissioner, Central G5T &
Central Excise, Bhavnag'ar (hereinafter referred to as ‘adjudicating authority’)
in the case of M/s Trans Logix, Porbandar (hereinafter referred to as

‘Respondent’).

2. The facts of the case, in brief, are that tne Respondent was engaged in
providing services. On scrutiny of information received from the Income Tax
Department, it was found that the Respondent had earned income for prov1d1ng
various services during the F.Y. 2014-15. However, the Respondent was not
found registered with Service Tax Department To ascertain whether the
services provided by the Respondent were liable to service tax or not, the
Respondent was asked to furnish relevant information / documents hke Income
“Tax Return, Form 26AS, Annuat financial accounts contract/agreement etc, for

the financial years 2014-15 by the Jurisdiction Range Superintendent vide

letter dated 27.7.2020. Since, no response was received from Respondent,
service tax was determined on the basis of mformatmn received from the

Income Tax Department.

2.1 The Show Cause Notice No. V/ 15-53!0EM/2020-21 dated '22.9.-2020 was
issued to the Respondent for demand and recovery of service tax amounting to
Rs. 52,54, 534/- under proviso to Section 73(1) of the Act, along with interest
under Section 75. It was also proposed for imposition of penalty under Sections
77 and 78 of the Act. '

2.2 The above Show Cause Notice was adjudicated by the adjudicating
authority vide the impugned order who dropped the demand by observing that,

(i} the noticee was engaged in the business of transportation of goods

by road and had provided transportation service to M/s Ultratech Cement

© Ltd and M/s Digvijay Cement Co. Ltd and in both cases liability to pay
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Appeal No: V2Z/A/EA2/IBVRI2024

service tax was under reverse charge mechanism and the respective

companies were liable to pay the service tax;

(ii)y  The noticee was covered under negative list of services in terms of
Section 66D(p)(i} of the Act and hence, demand of service tax was not

sustainahble,

3. The impugned order was reviewed by the Appellant Department' and
appeal has been filed on the grounds that, _
(i)  The adjudicating authority erred in dropping the demand of Rs.
52,54,534/- vide the impugned order. |

(ii) That the adjudicating authority found that there was no evidence
from which it can be established that the Noticee had issued any
consignment note; that the consignees M/s Ultratech Cement Ltd and M/s
Digvijay Cement Co. Ltd were liable to pay the Service Tax and not the
Noticee; that the Services of Road Transport provided by the Noticee are
not taxable because they are covered under the definition of Negative
List under Section 66D(p)(i) of the Act. The Adjudicating Authority has
failed to appreciate the legal provision that if the Noticee is not covered
under the purview of the GTA services then the question of the service
tax liability to be discharged under reverse charge mechanism doesn’t
arise. Further, the contracts between the Naticee and M/s Ultratech
Cement Ltd and M/s Digvijay Cement Co. Ltd have not been examined to
verify all aspects of service so provided. It is not mentioned in the
| impugned order whether M/s Ultratech Cement Ltd and M/s Digvijay
Cement Co. Ltd have actually discharged the service tax liability or not.

(i) 1t is also clear that issue of consignment note has been stipulated
as a mandatory ingredient to qualify the Noticee’s activity under GTA.
The consignment note can be in any form having truck number, amount
and load. In other words, the consignment note may not necessarily be in
any format but the documents accompanying the goods identifying
consignor and consignee, route of consignment enable to construe what a
consignment note is. In the instant case, the Noticee has not provided any
such document showing the details, viz, name of consigner & consignee,

truck number, description of goods, booking date and time, delivery
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i e

address, amount etc., in support of their contention to merit their
activity classifiable under ‘Goods Transport Agency’ and relied upon case
law of 5.V.R. Electricals (P) Ltd. reported in [2016 (43) S.T.R. 574 (Tri. -

Hyd.)].

(iv) lssuance of a consignment note is the ‘sine qua non’ for a supplier

" of service to be considered as a Goods Transport Agency. If such a

consignment note is not issued by the transporter, the service provider
will not come within the ambit of goods transport agency. If a
consignment note is issued, it indicates that the lien on the goods has
been transferred to the transporter and the fransportér becomes

responsible for the goods till it’s delivery to the consignee; in the instant

case; neither they have provided any work order or agreement in

support of their contention. Merely on the basis of invoices, it cannot be
concluded that the activity of the Noticee can be merited to be quatified
under GTA.

(V) The Noticee.had transferred the goods (trucks) by way of hiring

w1thout transfer of right to use such goods as provided under clause (f) of
the Section 66E ibid which is as under:
“(f) transfer of goods by way of hiring, leasing, licensing or in

any such manner without transfer of right to use such goods;”

Therefore, the nature of services provided by the Noticee as
service provider is covered under the definition of ‘service’ as per Section
65B (44) ibid and also not covered under the Negative List provided under
section 66D ibid or under the Notification No. 30/2012-Service tax dated
30.06.2012. Thus, the services provided by the noticee is ‘taxable service’
as per Section 65B (51) ibid and subject to levy of service tax under
Section 668 ibid.

The Respondent filed Cross Objection vide email dated 16.5.2022, inter

alia, contending that,

(i) They had prowded transportation service to M/s Ultratech Cement
Ltd. and M/s Shri Digvijay Cement Co Ltd and in both cases, the liability
to pay service was under reverse charge mechanism and the respective

companies were liable to payment of service tax and submitted copy of
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Appeal No: V2/4IEAZIBVRI2021,

work order entered with M!s Ultratech Cement Ltd. wherein it was

specifically mentioned the transportation of limestone.

(i)  Even if the nature of service of transportation of material of the
above parties cannot be considered as GTA then also services by way of
transportation of goods by road are taxable, only if the same is provided
by (i) a goods transport agency: or (ii) courier agency. Services of Road
Transport provided by alt others are not taxable because they are covered
by the Negative List under Section 66D(p)(i) of the Act. Accordingly, there

was no liability to abtain service tax registration under Finance Act, 1994.

(ifi) The Appellant Department sought to cover their transactions under
Section 66E(f) of the Act which reads covers “transfer of goods by way of
hiring, leasing, ticensing or in any such manner without transfer of right to
use such goods®. The term ‘hiring, leésing, licensing or in any such
manner” contained in said provision are used interchangeable for any
rental agreement. When any immovable / movable assets are given on
rent, the terms of hiring or teasing or licensing are used. In the given case
there was specific contract between the assessee and the companles for
transportation of goods viz. limestone which can be flgured out from the

contract copy submitted along with appeal memorandum.

(iv) Hiring, leasing, licensing service refers to giving possession to the
transferee. The possession may be without right to use or with right to
use. If it is given with right to use then it is deemed as sales as per sub-
clause {d) of clause (29 A) of Article 366 of the Constitution of India. To
differentiate it from deemed sale it is included as declared service if such
Hiring, leasing, licensing is without right to use. So for classifying any
service as hiring, leasing or licensing there should be handover of
possession of goods. However, in a contract for carriage of goods whether
classified as GTA or transportation other than GTA, there is no such
handing over of possession of goods (i.e. vehicle). Possession remains with
- the transport operator. Accordingly, on facts of the case, their service is

'transportation service only and in no case it can be classified under the
clause 66E(f} which covers “transfer of goods by way of hiring, leasing,
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Appeal No: V2M/EAZBVR/2021

licensing or in any such manner without transfer of right to use such
goods”. A

(v) The Show Cause Notice is time barred. As per the proVision of
Section 73, it is clear that the time limit of five (5) years for issue of
Show Cause Notice is applicable only if there is non payment or short
payment etc. on account of (a) fraud; or (b) collusion; or (c) witful
misstatement; or (d) suppression of facis; or (e) contravention of any of
the provisions of this Chapter or of the rules made thereunder with intent -
to evade payment of service tax. in the present case, there was no
applicability of service tax considering the nature of transactions and
hence it ca,nn_ot'be said to be any contravention with an intention to
evade tax and hence the time period of issuance of Show cause notice of
five years is not applicable and hence, the Show cause notice is time

barred.

5. Personal Hearing in the matter was conducted in virtual mode through
video conferencing on 20.5.2022. Shri Divyesh Sodha, Chartered Accountant,
appeared on behalf of the Respondent. He reiterated the submission made in

cross objection to appeal. He further stated that the demand is time barred.

6. 1 have carefully gohe through the facts of the case, the impugned order,
appeal memorandum, Cross Objection filed by the Respondent as well as oral
submission made at the time of hearing. The issue to be decided in the present
appeal is whether the Respondent is liable to péy 'service tax amount of Rs.

52,54,534/- on the income earned for providing transportation service or not.

7. On perusal of the records, | find  that the Respondent had provided
transportation service to M/s Ultratech Cement Ltd and M/s Digvijay Cement Co.
Ltd in the F.Y. 2014. The adjudicating authority heid that since the Respondent
had not issued consignment notes, the activity undertaken by them for
transportation of goods by road was covered under Negative List of services in
terms of Section 66D(p)(i) of the Act. Hence, the Respondent was not liable to

pay service tax on the income received for providing transportation service.
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Appeal No: V24/EAZBVR/2021,

7.1 The Appellant Department has contended that issue of consignment note
has been stipulated as a mandatory ingredient to qualify the Res.pondent’s
activity under GTA. The Respondent. has not produced any evidence that they
had issued “consignment note” as per Section 658 (26) of the Act. Merely on the
basis of invoices, it cannot be concluded that the activity of the Respondent can
be merited to be qualified under GTA. The Appellant Department further
contended that the Adjudicating Authority failed to appreciate the legal
provision that if the Respondent is not covered under the purview of the GTA
services then the question of the service tax liabitity to be discharged under

reverse charge mechanism doesn’t arise.

7.2 The Respondent has contended that even if the nature of service of
transportation cannot be considered as GTA then also services by way of
transportation of goods by road were taxable, only if the same was provided by
(i) a goods transport agency or {ii) courier agency. Services of Road Transport
provided by all others were not taxable as the same were covered by the
Negative List under Section 66D{p)(i) of the Act.

8. I find it is pertinent to examine the provisions contained in Section
66D(p)(i) of the Act relied upon by the ‘adjudicating "authority, which are
reproduced as under:

“SECTION 66D. Negative list of services. — The negative list shall comprise of
the following services, namely:—

{(p)  services by way of transportation of goods—
(i) by road except the services of—
(A) a goods transportation agency; or
(B) acourier agency;

»

8.1. In backdrop of the above tegal provisions and on examining the fact of the
case, it is observed that the Respondent had provided transportation service to
M/s Ultratech Cement Ltd and M/s Digvijay Cement Co. Ltd in the F.Y. 2014-15,
which is not under dispute. Even if the contention of the Appellant Department,
-that the Respondent was not GTA, is considered then also transportation service
provided by the Respondent would be covered under negative list of services in
terms of Section 66D(p)(i) supra and no service tax was payable by the
Respondent, as rightly held by the adjudicating authority. |, therefore, discard
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Appeal No: V2IAIEA2IBVRR2021

this contention as devoi'd of merit.

9. -~ The Appellant Department has contende;d that the Respondent had
‘transferred the goods (trucks) by way of hiring withoUt transfer of. right to use
such goods and such activity was declared service within thé meaning of clause -
{(f) of the Section 66E of the Act and services pfovided by the Respondent was
liable to service tax. On the other hand, the ReSpbndent has contended that the
term “hiring, leasing, licensing or in any such manner” contained in Section
66E(f) of the Act refers to giving possession to the transferee. The possession
may be without right to use or with right to use. If it is given with right to use
then it is deemed sale as per sub-clause (d) of clause (29 A) of Article 366 of the
Constitution of india. If such hiring, leasing, licensing ‘is without right to use,
then it is declared service. So for classifying any service of hiring, leasing or

, licensing as declared service, there should be handover Of, possession of goods.
However, in a contract for carriage of goods whether classified as GTA or
transportation other than GTA, there is no such handing over of possession of
goods i.e. vehicle. Possession remains with the transport operator. Hence,
transportation service provided by them cannot be classified under Section
66E(f) of the Act. -

9.1 The provisions contained in Section 66E(f) are reproduced as under:

“SECTION 66E. Declared services. — The following shall constitute declared
services, namely.— : : .

(f) transfer of goods by way of hiring, leasing, licensing or in any such
. manner without transfer of right to use such goods.” '
9.2. | have gone through contract dated 22.11.2012 entered with M/s
Ultratech Cement Ltd and copies of invoices submitted by the Respondent. As
per said Contract, the Respondent was required to arrange for trucks and carry
out transpor'tation of limestone from Miyani to Kovaya and transportation
charges were fixed on per MT baﬁis‘. | have also gone through sample copies of
invoices raised by the Respondent to M/s Ultr'atech' Cement Ltd, wherein the
Respondeht has raised charges @ 634 per MT fér transportation of limestone.
Thus, it is apparent that the Respondent had not transferred trucks on hire basis
to their client but used the truck for transportation of limestone and invoices
were raised charging on per MT basis. So, essence of contract and scope of

service rendered by the Respondent was to carry out transportation of limestone
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Appeal No: V2/IEA2/BVR2021

and there is no whisper of providing trucks on hire basis to their clients. Further,
the Appellant Department has not demonstrated as to how the transactions
between the Respondent and their clients were covered under clause (f) of
Section 66E of the Act. After careful examination 6f facts of the case, | am of
the opinion that the transportation service rendered by the Respohdent will not
be covered as declared service under Section 66E(f) of the Act and the
Respondent cannot be held liable to discharge service tax on the said
transactions. |, therefore, discard the contention of the Appetlant Department

as being devoid of merit.

10.  The Respondent has further contended that Show Cause Notice issued in
the matter invoking extended.period of limitation is time barred. It is contended
that there was no applicability of service tax considering the nature of
transactions and hence it cannot be said to be any contravention with an
intention to evade tax and the time period of issuance of Show cause notice of

five years is not applicable. Hence, the Show cause notice is time barred.

10.1 it is observed that demand in the present case pertains to f.Y. 2014-15

and last date for issuance of Show Cause Notice by invoking extended period of

limitation under proviso to Section 73(1) of the Act was 25.4.2020. However, the |

Show Cause Notice was issued to the Respondent on 22.9.2020, which is beyond
limitation of five years prescribed under proviso to Section 73(1) of the Act.

Thus, Show Cause Notice is not sustainable on limitation as well.

11.  In view of above, | uphold the impugned order and reject the appeal filed
by the Appellant Department. '
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12. The appeal filed by the Appe'lant Department stand disposed off in above
terms.
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