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’ APpea{ No: V2/60/BVR/2021

:: ORDER-IN-APPEAL ::

_ M/s. Garg Casteels Pvt Ltd, Sihor, Bhavnagar (hereinafter referred to as
“Appellant”) has filed Appeal No. V2/60/BVR/2021 against Order-in-Original No. BHV-
EXCUS-JC-MT-003-2020-21 dated 18.03.2021 (hereinafier referred to as ‘impugned
order’) passed by the Joint Commissioner, Central GST, Bhavnagar Commissionerate
(hereinafter referred to as ‘the adjudicating authority’). ' '

3. The facts of the case, in bricf, are that based on the intelligence that M/s. Diamond
TMT & Procon Private Limited (herein after referred to as “M/s. Diamond”) was engaged
in evasion of central excise duty by way of clandestine removal of their final products i.e.,
CTD/TMT/Round b.ars, investigation was carried out by the Anti-Evasion wing of the
erstwhile Central Excise, Bhavnagar Commissionerate. During the course of investigation,
it was also noticed that M/s. Diamond was also procuring MS Ingots & MS billets from
various fron & Steel units clandestinely, including from the Appellant. The investigation
culminated into the issuance of SCN dated 06.08.2015 to M/s. Diamond and other co-
noticees including the Appellant. In the above said SCN, in the case of the Appellant it was
proposed to demand Central Excise duty amount of Rs. 3,65,136/- under proviso to Section
1 1A(4) of the Central Excise Act, 1944 (“the Act”) along with interest under Section
11AK 6Fthe Act. It was also proposed to impose penalty under Section 11AC (1)(a) of the
Act read with Rule 25 of the Central Excise Rules, 2002(“the Rules™). '

2.1. While adjudicating the SCN, the adjudicating authority vide impugned order, had
dropped the proceedings in respect of M/s. Diamond and other 11 co-noticees, who opted
for SVLDRS Scheme, 2019. However, the adjudicating authority, in the case of the
Appellant, has confirmed the -central excise duty demand of Rs. 3,65,136/- along with
interest and also imposed equivalent penalty of Rs. 3,65,136/- under the provisions of
Section 11AC(1)Xa) of the Act.

3. Being aggrieved by the impugned order, the Appellant preferred the appeal

contending, inter-alia, as under:

(i) The entire case of the department against the Appellant was based upon some
records including inward gate passes alleged to have been maintained by M/s.
Diamond and which aliegedly reflected the receipt of certain consignments of
finished goods viz., M.8. Ingots’/M. S. Billets from the Appellant without cover of
invoice and without payment of excise duty. The allegation was sought to be
corroborated by the statements of the Directors of M/s. Diamond and the brokers
and transporters who were interrogated during the course of investigation by the

officers;
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(ii) Except alleged records stated to have been maintained by M/s. Diamond and/or
the statements of third parties, there is not an iota of independent evidence brought
on records by the department which would justify or support the allegation of
removal of finished goods by the Appellant without cover of central excise invoices
and without payment of excise duty. The inference drawn in the SCN that the
inward gate passes maintained by the said company (M/s. Diamond) were valid
documents confirming the receipt of the goods in the factory premises was not only
self-serving in nature but invalid and untenable in law in the absence of any valid
and positive corroborative evidence suggesting the actual removal of goods as
reflected in the said inward gate passes from the factory of the Appellant without
cover of central excise invoice and without payment of excise duty payable
thereon. No incriminating documents whatsoever have been found or seized from
the possession of the Appellant which would substantiate the allegation of
clandestine removal of gopds made on the basis of the inward gate passes and other
records alleged to have been maintained by the said company. No stock taking of
the raw material and finished goods have been undertaken at the factory of the
Appellant nor any discrepancies have been alleged except merely stating that the
quantity of finished goods viz., M/S/Ingots / M.S. Billets allegedly reflected in the
entries in the inward gate passes alleged to have been maintained by the said
Company and received from the Appellant herein was not reflected in the sales
register, R.G.-1 register etc, maintained by the Appellant. However, this allegation
is based on purely surmises and conjectures and invalid in the absence of any
independent corroborating evidence;

(iii) In his only statement recorded on 24.02.2015 by the officers, Shri Suresh
Kumar, Authorised person of the Appeilant had not admitted any clandestine
removal of finished goods without cover of excise invoice and without payment
central excise duty. The statement was entirely exculpatory.

(iv) From the explanation of the Authorised person of the Appellant, it is evident
that the suggestion of the investigating officers that the there had been clandestine
removal of goods by the Appellant was never admitted or confessed by Shri Suresh
Kumar. It is also pertinent to note that even though, Shri Suresh Kumar had
categorically stated that his company has not manufactured M. S. Ingots since last
two years, the SCN has raised the demand on M.S. Billets/ M.S. Ingots.

(v) Even the statements of the Director of the company (M/s. Diamond), as well as
the transporter and the broker are also exculpatory and do not implicate the
Appellant in any manner whatsoever. Further no comoborative evidence like
transport documents, receipt of cash from the said company against the goods
alleged to have been clandestinely removed, payment of transport charges in cash,
for the clandestine transportation of the goods and such other evidence
substantiating the allegations of the clandestine removal of goods by the Appellant
without cover of excise invoices and payment of excise duty have been brought on
records by the department.

(vi) Consequently, the entire allegation of the clandestine removal of finished
goods by the Appellant without cover of invoice and without payment of duty was
based on assumption and presumptions, surmises and conjectures, invalid and the
consequential demand on the basis thereof was illegal and without authority of law.

_(vii) The contention of the Appellant that the name “Garg Castings/ Garg Casteel”
mentioned in the handwritten inward gate passes alleged to have been prepared by
the said company did not belong to the Appellant, has not been judiciously
appreciated and dealt with by the adjudicating authority. A serious allegation of
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clandes-tine removal and evasion of duty cannot be based, much less confirmed on
such flimsy, inconclusive and extraneous material and that also kept by the third

party and with which neither the Appellant has any connection nor the Appellant
has any control thereon. : :

(viii) The burden to establish the clandestine removal of goods and evasion of duty
by leading valid and credible evidence lies on the department. In the present case,
the department has miserably failed to discharge this burden cast upon it in law
rendering the demand of duty raised and confirmed against the Appellant invalid
and without authority of law.

(ix) In support of these submission, the Appellant refers to and relies upon the
following judgments: -

(a) Rama Shyama Papers Ltd Vs. CCE, Lucknow (2004(163)ELT

494(Tri.Del)

(b) Kumar Trading Co. Vs. Commissioner of Trade Tax , Lucknow -

(2008(230)ELT 240(All) g _

(c) Bhandary Industrial Metals Pvt Itd Vs. CCE, Goa-(2009(245)ELT

613(Tri.Mumbai) '

(d) Sakeen Alloys Pvt Ltd Vs. CCE, Ahmedabad -(2013(296)ELT

392(Tri.Ahmd)

() CCE & ST Raipur Vs. P.D.Industrial Pvt Ltd -(2016(340)ELT

249(Tri.Del)

(f) Shree Sidhbali Ispat Ltd Vs. CCE, Nagpur -(2017(357)ELT
. 724(Tri.Mumbai)

(g) Synergy Steels Ltd Vs. CCE, Alwar-(2020(372)ELT 12%(T: 1i.Del)
_ (b)) M/s. Super Smellers 1td & Ors Vs. CCE & ST ~(2020-TIOL-1666-
- CESTAT-KOL) ' ' :

(x) The impugned order has been passed by the adjudicating authority without
authority of law in as much as the powers of adjudication have been exercised by
him without' being appointed as “adjudicating authority” in the present case
rendering the impugned order liable to be set aside on this count also.

(xi) Whereas first corrigendum dated 26.10.2016 to the SCN was issued
erroneously, the ‘Joint Commissioner, Central Excise/GST Bhavnagar® was never
appointed as adjudicating authority in the present case. It is also pertinent to note
that even after the appointment of ‘Assistant Commissioner, GST Division-
Bhavnagar-I ‘as the adjudicating authority vide corrigendum dated 11.07.2017, the
hearing had been fixed before the Additional Commissioner, Central GST
Bhavnagar on 27.03.2019. This is despite the fact that no suitable and requisite
corrigendum was apparently issued during the intervening period. Similarly, no
corrigendum appointing ‘Joint Commissioner of Central GST and Central Excise,
Bhavnagar Commissionerate” as adjudicating authority in the present case has
apparently ever been issued in the present case. '

(xii) As the impugned order upholding the demand raised against them is not
sustainable in law as discussed above, it is not liable for any penal action in terms
of Section 11AC(1)(a) of the Act and the penalty imposed on the Appellant
thereunder vide the impugned order is illegal and the same is liable to be set aside
as being untenable in law. ' - .

(xiii) As the impugned order is not sustainable, it is not liable for payment any’

interest in terms of Section 11AA of the Act.
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4, Personal hearing in the matter was held through virtual mode on 27.04.2022. It wa.;

attended by Shri Shailesh Sheth, Advocate. He re-iterated the submission made in appeal

memorandum, He also submitted copies of judgments relied upon in appeal during

heaning.

5. I have carefully gone through the facts of the case, the impugned order and the
written and oral submissions made by the Appellant. The issue to be decided in the case is
whether the impugned order confirming central excise duty demand of Rs. 3,65,136/-
against the appellant along with interest and penalty is correct, legal and proper or not.

6. On perusal of the case records, it is observed that the preventive wing of erstwhile
Central Excise, Bhavnagar had carried out investigations against M/s. Diamond which
revealed that the said company was engaged in clandestine clearance of their final products
i.e., CTD/TMT/Round bars It was also noticed by the officers that M/s. Diamond was
procuring inputs from various iron and steel units including the Appellant clandestinely

without invoices and without accounting the same in statutory records.

6.1. It is observed that the Appellant, besides contesting the issue on merits, has
questioned the jurisdiction of the adjudicating authority to adjudicate the impugned SCN.
The Appellant has stated that ever since the issuance of SCN dated 06.08.2015, various
Corrigendum dated 26.10.2016, 20.12.2016 & 11.07.2017 to the SCN have been issued,
but even after the apﬁointment of ‘Assistant Commissioner, GST Division-Bhﬂvnﬁg‘&*f"a’il‘
the adjudicating authority vide corrigendum dated 11.07.2017, the hearing had been fixed
before the Additional Commissioner, Central GST Bhavnagar on 27.03.2019. It is further
contended by the Appellant that no suitable and requisite corrigendum was issued during
the intervening peri(')d and no corrigendum appointing ‘Joint Commissioner of Central
GST and Central Excise, Bhavnagar Commissionerate” as adjudicating authority in the
present case has ever been issued. On the basis of above arguments, it has been contended
by the Appellant that the impugned order has been passed by the adjudicating authority
without authority of law. '

6.2 In this regard, I find that the issue of jurisdiction has not been raised by the
Appellant before the adjudicating authority while filing the written submission. It is also

observed that the Appellant had not attended the personal hearing fixed by the adjudicating -

authority. Thus, it is obvious that adjudicating authority, while passing the impugned
order, has not recorded any findings on this aspect of the case. Under the circumstances, it
is imperative that the adjudicating authority should decide the issue of jurisdiction/
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competency to adjudicate the impugned SCN as contended by the Appellant and thereafter
record his findings on the merits of the case.

7. In view of the above, I set aside thé imphgned order and remand the matter to the
adjudicating authority to decide the matter afresh including the issue of jurisdiction /
competency raised by the Appeliant, as discussed at para supra. Needless to mention that
principles of natural justice should be adhered to while passing de nove order.

8. mmﬁﬁﬁmﬁmmaﬁ@ﬁmm%l

8. The appeal filed by the Appellant is disposed off as above.
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//w/?’w w2

(AKHILESH KU )

’ Ketan I:!)zve Commissioner (Appeals)
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Superintendent (Appeal)
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