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Appeal No: V2/59/BVR/2021

»

:: ORDER-IN-APPEAL ::

M/s. Garg Casteels Pvt Ltd, Survey No. 43/1, Sihor — Ahmedabad Road, Village —
Vadia, Tal: Sihor, Bhavnagar (hereinafter referred to as “Appellant™) has filed Appeal No.
V2/59/BVR/2021 against Order-in-Original No. 008/CENTRAL
EXCISE/DEMAND/2021-22 dated 04.06.2021 (hereinafter referred to as ‘impugned
order’) passed by the Assistant Commissioner, Central GST, Division: Bhavnagar 1
(hereinafter referred to as ‘the adjudicating authority’).

2. The facts of the case, in brief, are that the Appellant was having an induction
furnace for manufacturing of M.S. Ingots and Hot Re-rolling Mills for manufacturing of
Iron and Steel products falling under Chapter 72 of the First Schedule to the Central Excise
Tariff Act, 1985. These goods were notified under the erstwhile Section 3A of the Central
Excise Act, 1944, (‘the Act”) and levy and payment of duty thereon were govemed by
erstwhile Rule 96ZO and 96ZP of the Central Excise Rules, 1944 (“the Rules™).

Consequent upon introduction of Hot Re-rolling Steel Mills Annual Capacity
Determination Rules, 1997 (‘HRSMACD Rules’), the Appellant opted for discharging
duty liability based on Annual Capacity of Production (ACP) under erstwhile Section 3A
of the Act read with Rule 3(3) of the erstwhile HRSMACD Rules.

2.1 As per formula prescribed under Rule 3 of HRSMACD Rules, as amended vide
Notification No. 45/97-CE(NT) dated 30.08.1997, the ACP in the Appellant’s case was
caleulated at 7371.550 MTs. However, the production for the Financial Year 1996-97 was
9382.660 MTs, which was more than ACP calculated. Hence, the Commissioner, erstwhile
Central Excise, Rajkot vide letter F. No. [V/16-86/MP/97 dated 28.08.2000, determined
the ACP at 9382.660 MTs based on the actual production recorded in the year 1996-97 by
following Rule 3 read with Rule 5 of the HRSMACD Rules.

22  Further, the Commissioner, erstwhile Central Excise Rajkot vide OIO No. 40-
52/TECH/COMMR/2001 dated 25.11.2000, on the basis of ACP fixed at 9382.660 MTs.,
had adjudicated 13 SCNs issued to the Appellant covering the period from October, 1997
to March, 2000 wherein he had confirmed the demand of central excise duty amounting to
Rs. 70,37,010/-. As the appellant had paid the amount of Rs. 31, 42,700/-, it was ordered
for recovery of balance amount of Rs. 38,94,310/- under erstwhile Rule 96ZP(3) of the
Rules read with Section 11A of the Act. The demand of interest and penalty were deferred
in view of Hon’ble Supreme Court’s Order dated 21.04.1998 till the final outcome of
pending Civil Appeal before the Hon’ble Court.
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Appeal No: V2/59/BVR/2041

2.3 Being aggrieved by the above OIO, the Appellant filed appeal before the Hon’ble
Tribunal, Ahmedabad. The Hon’ble Tribunal vide Order dated 09.10.2001, after observing
that change in parameters has resulted in reduction of annual capacity of production, held
that Rule 5 of the above said Rules is not relevant in the present situation and actual
production of 1996-97 cannot be adopted for such circumstances. The Hon’ble Tribunal
vide the above said order had set aside the order of the Commissioner and remanded the
matter to the Assistant Commissioner for working out duty liability in light of guidelines
given therein. The Appeal filed by the department against above order of the Hon’ble
Tribunal was dismissed by the Hon’ble High Court of Gujarat vide Order dated
08.03.2002,

2.4. In remand proceedings, the Assistant Commissioner vide OIO No. 394-
406/D/EXCISE/2011-12 dated 26.03.2012, relying upon Hon’ble Supreme Court decision
in the case of CCE Vs. Doaba Steel Rolling Mills (2011(269) ELT 298(SC) and other case
laws and in terms of Rule 5 of HRSMACD Rules, had confirmed the duty demand of Rs.
38,94,310/- along with interest. The Assistant Commissioner had also imposed equivalent
penalty under Section 11AC of the Act

2.5 Being aggrieved by the above OIO, the Appellant filed appeal before the

Commissioner (Appeals), Rajkot, who vide OIA dated 17.10.2016, following the decmon o

of Hon’ble Supreme Court in the case of CCE Vs. Doaba Steel Rolling Mills [201 1(269)
ELT 298(SC)] and Shree Bhagwati Steel Rolling Mills [2007(297)ELT 58(P & H)] upheld
the demand of duty but quashed the imposition of interest and penalty.

2.6  The Appellant filed appeal against the above OIA before the Hon’ble Tribunal,
Ahmedabad. The Hon’ble Tribunal vide Order dated 22.10.2018 had held that the decision
in the case of Doaba Steel Rolling Mills (supra) cannot be made applicable when the
Tribunal’s order in the Appellant’s own case has attained finality. Therefore, the Hon’ble
Tribunal vide above order had observed that both the lower authorities erred in not
following the Tribunal’s direction for re-quantification of duty on the basis of changed
parameters, in terms of HRSMACD Rules, and directed the Assistant Commissioner to re-
quantity the demand in terms of Hon’ble Tribunal’s Order dated 09.10.2001 passed in

Appellant’s own case.

2.7  The adjudicating authority has, in the remand proceedings, vide the impugned
order, re-quantified the Central Excise duty at Rs. 37,62,946/-. As the Appellant .had
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already paid Rs. 31,42,700/-, he has appropriated the same and confirmed the demand of
balance amount of Rs. 6,20,246/- along with interest. '

3. Being aggrieved by the impugned order, the Appellant has preferred the present
appeal contending, infer-alia, as under:

(i)_ The adjudicating authority has not only acted in defiance of the binding
directions of the Hon’ble Tribunal in the order dated 22.10.2018 and earlier order
dated 09.10.2001 which had also attained finality but has also gone beyond the
scope of SCN while arriving at the excise duty payable per month;

(ii) The adjudicating authority has arrived at the excise duty payable at Rs.
32,83,938/- for the period from Oct-1997 to Nov-1998 by taking ACP at 9382.660
MTs. It is therefore evident that the adjudicating authority has applied the actual
production for the F.Y. 1996-97 even for the F.Y. 1997-98 and 1998-99 and
ignoring the change in parameters effected by the Appellant with effect from
01.10.1997. The law stands settled that the actual production of F.Y. 1996-97 even
though higher than the ACP arrived at under Rule 3 of the HRSMACD Rules
cannot be taken into consideration and that Rule 5 of the said Rules cannot be
applied once there is a change in parameters. This has been categorically held by
the Hon’ble Tribunal vide its order dated 09.10.2001 which had attained finality.
The adjudicating authority cannot ignore the change in parameters effected by the
Appellant on 01.10.1997 and apply the actual production of F.Y. 1996-97 s0 as to
arrive at the duty liability for the subsequent financial years.

(iii) The department had never disputed the duty liability as discharged by them
during the relevant period as arrived at on the basis of ACP prior to and after
change in parameters as on 01.10.1997. The entire dispute and the consequential
duty liability had been raised by the department on the basis of its contention that
the actual production of F.Y. 1996-97 being higher than the ACP arrived at in
terms of formula as per Rule 3 of HRSMACD Rules, ought to be applied even for
the subsequent period. However, the legal position on this issue stands settled
against the department by the- aforesaid orders dated 09.10.2001 and 22.10.2018
passed by the Hon’ble Tribunal.

(iv) The adjudicating authority has admitted that the change in parameters was
effected by the Appellant on 01 10.1997. Consequently, the adjudicating authority
ought to have re-quantified the duty liability for the period from Oct-1997 onwards
based on the changed parameters only. Merely because the request for re-
determination based on such changed parameters was made by the Appellant on
25.11.1998 cannot be a valid ground for not applying the changed parameters for
the period from October-1997 to November-1998 as appears 10 have been done by
the adjudicating authority, albeit, in a very oblique manner. No such allegation or
contention was ever raised by the department that the changed parameters would be
applicable only from the date of intimations/ application made by the Appellant
since throughout the proceedings the issue of the SCNs, the case of the department
was based upon the determinal ijon of ACP for financial years posterior to
F.Y.1996-97 only on the basis of the actual production for the F.Y. 1996-97. It is

therefore evident that the adjudicating authority while re-quantifying the total duty

liability of the Appellant, has gone beyond the scope of the SCNs and has acted
sithout authority of law.

L A
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(v) Assuming without admitting the justifiability of the central excise duty liability
at Rs. 6.20,246/- vide the impugned order, the recovery of interest as ordered
thereon is misconceived, illegal and without authority of law. It is a settled position
in law that in case of duty liability arising on account of the determination/ re-
determination of the ACP in terms of the relevant provisions of the HRSMACD
Rules, no interest liability can be imposed upon the Assessee. The relevant
provisions of Rule 96ZP of the erstwhile CER, 1944 have been struck own as ultra
vires by the Hon'ble Supreme Court in the case of Shree Bhagwati Steel Rolling
Mills Vs. Commissioner -2015(326)ELT209(SC). The Hon’ble Supreme Court has
categorically held in this case that interest cannot be levied under Rules, 96Z0,
96ZP and 96ZQ of the erstwhile CER, 1944 as Section 3A of the Act which
provided for the compounded levy scheme did not itself stipulate levying of
interest. The judgment of the Hon’ble Supreme Court has since then followed in a
catena of judicial pronouncements including the following:-(1) Shree Balaji
Rollings Pvt Itd Vs. CCE, Goa (2016(343)ELT 346(Tri.Mumbai)(2) Avdesh Tracks
Pvt 1td Vs. UOI-(2017(347)ELT 416(P &H)) (3) Assam Tubes Ltd Vs, UOI -
(2018(359)ELT 470(Gau.)

(vi) The adjudicating authority has also failed to appreciate and take note of the fact
that in the earlier round of litigation in the same case, the Commissioner (Appeals),
Rajkot vide OIA dated 17.10.2016 had allowed the appeal filed by the Appellant
against the OIO dated 26.03.2012 confirming the demand and also levying interest
and penalty on the Appellant and had set aside the interest and penalty. The OIA
dated 17.10.2016 apart from the fact that was in consonance with the settled legal
position, had not been challenged by the department and had attained finality.
Under these circumstances, the adjudicating authority ought not and could not have

ordered the recovery of interest on the alleged delayed payment of duty vide the
impugned order.

(vii) Even while ordering recovery of interest the adjudicating authority has not at
all specified the relevant statutory provisions under which such interest could be
levied upon the Appellant and recovered.

4, Personal hearing in the matter was held through virtual mode on 27.04.2022. It was
attended by Shri Shailesh Sheth, Advocate and Authorized Representative of the
Appellant. The advocate re-iterated the submission made in appeal memorandum and also
submitted a paper book during hearing.

5. I have carefully gone through the facts of the case, the impugned order and the
written and oral submissions made by the Appellant. The issue to be decided in the case is
whether the impugned order confirming demand of Rs. 6,20,646/- along with interest is
correct, legal and proper or not.

6. It is observed that the Appellant was engaged in manufacturing of Iron and Steel
products falling under Chapter 72 of the First Schedule to the Central Excise Tariff Act,
1985. They had opted for discharging duty liability on the basis of Annual Capacity of
Production (ACP) under erstwhilé Section 3A of the Act read with Rule 3(3) of the
erstwhile HRS MACD Rules, The Commissioner, erstwhile Central Excise, Rajkot, after
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considering the actual production of the appellant during the F.Y. 1996-97 determined
ACP at 9382.660 MTs and adjudicated 13 SCNs covering the period from October, 1997
to March, 2000 vide OIO dated 25.11.2000. He confirmed the demand of central excise
duty to the tune of Rs. 38,94,310/-. The appeal filed by the Appellant against the above
OIO was decided by the Hon’ble Tribunal vide their common order dated 09.01.2001
along with appeals of other similar Appellant-manufacturers. The Hon’ble Tribunal vide
above order have held that as a result of change in parameters (specified in formula for
determining in ACP under HRSMACD Rules) there was a reduction in the capacity, and
hence Rule 5 of the above said Rules did not apply and accordingly remanded the matter to
the Assistant Commissioner for a limited purpose of quantification / working out liability
as per their directions. The above order dated 09.01.2001 of the Tribunal had attained
finality as reference application filed by the department against above order of the Hon’ble
Tribunal was dismissed by the Hon’ble High Court of Gujarat vide Order dated 08.03.2002
and the department had not filed further appeal in the matter. |

6.1. However, the Assistant Commissioner, in remand proceedings relying upon judicial
pronouncements of the Hon’ble Supreme Court, confirmed the demand along with interest
and penalty considering the ACP at 9382.660 MTs initially fixed by the Commissioner. In
Appeal, the then Commissioner (Appeals) vide OIA dated 17.10.2016 upheld the demand
but set aside the interest and penalty. The Appellant preferred appeal before the Hon’ble
Tribunal against the above OIA. The Hon’ble Tribunal vide their Order dated 22.10.2018
after observing that both the lower authorities have erred in not following the Tribunal’s
direction for re-quantification of duty on the basis of changed parameters under Rule 4 of
HRSMACD Rules, had directed the adjudicating authority to re-quantify the demand in
terms of their earlier order dated 09.10.2001. The Hon’ble Tribunal’s order dated
22.10.2018 has also not been challenged by the department on monetary grounds.
Resultantly, Hon’ble Tribunal’s both orders dated 09.10.2001 and dated 22.10.2018 have
attained finality.

62. Thus, the adjudicating authority, in the remand proceedings, was required to re-
quantify the demand on the basis of changed parameters, in terms of Rule 4 of HRS
MACD Rules, as directed by the Hon’ble Tribunal in their Order dated 09.10.2001 and

22.10.2018.

63. I find that the adjudicating authority, vide the impugned order, following the
directions of the Hon’ble Tribunal in above orders, has observed that as per the changed
3ishe ACP comes 1o 2,395 MTS in accordance with the provisions of Rule _4
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read with Rule 3 of the HRSMACD Rules. Accordingly, the adjudicating authority has re-
quantified the central excise duty for the period from October, 1997 to March, 2000 as

uader: -

ACP taken as per | Rate of Central Period Central Excise Duty
the erstwhile HRS Excise Duty payable (Rs.)
MACD Rules (Rs.)
9,382.660 MTs 300/- per MT October-1997 to | 32,83,938/-
_ November-1998
2,395 MTs 150/- per MT December-1998 | 4,79,008/-
' to March-2000
Total (Rs.) 37,62,946/-

As the Appellant had already paid central excise duty amount of Rs. 31,42,700/-, the he
has confirmed the demand of Rs. 6,20,246/- [Rs. 37,62,946 - Rs. 31,42,700/-] along with
interest.

6.4. It is further observed that in the present appeals, the Appellant has mainly argued
that the adjudicating authority has applied the actual production of 9382.660 MTs for F.Y.
1996-97 for arriving at the duty liability for the period from Octoboer-1997 to November-
1998 and has ignored the changes in parameters effected by them w,e,f, 01.10.1997. 1t is
further contended that actual production of F.Y. 1996-97, even though higher than the
ACP arrived at under Rule 3 of HRS MACD Rules, cannot be applied once there is a
change in parameters, as held by the Hon’ble Tribunal in their order dated 09.10.2001. In
short, it is the Appellant’s contention that the ACP for the period from October, 1997 to
November, 1998 should also be considered as 2395 MTs under Rule 4 of the HRSMACD
Rules based on changed parameters.

6.5 It is pertinent to refer to the provisions of Rule 3 to 5 of the HRS MACD Rules as
amended vide Notification No. 45/97-CE(NT) dated 30.08.1997, which are reproduced
below:-

3. The annual capacity of production referred to in rule 2 shall be determined in
the following manner, namely :-

(1) a hot re-rolling mill shall declare the values of 'd’, "n’, "i’ and “speed of
rolling’, the parameters referred to in sub-rule (3), to the Commissioner of
Central Excise (hereinafter referred to as the Commissioner), with a copy
to the Assistant Commissioner of Central Excise;

(2) on receipt of the information referred to in sub-rule (1), the
Commissioner shall take necessary action to verify their correctness and
ascertain the correct value of each of the parameters. The Commissioner
may, if he so desires, consult any technical authority for this purpose;
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(3) thc.e annual capacity of production of hot re-rolled products of non-alloy
steel in respect of such factory shall be deemed to be as determined by
applying the following formula :-

Annual Capacity = 1.885 X 10~ x d x n x i x e x w x Number of utilised
hours (in metric tonnes)

Where :

d = Nominal centre distance of the pinions in the pinion stand in
millimetres

n = Nominal revolutions per minute (RPM) of the drive

ih= Reduction ratio of the gear box or of the pulley system or combination
thereof

w = Weight in Kilogramme per metre of the re-rolled product

the value of ‘e’ in the formula shall be deemed to be 0.30 in case of low
speed mills, and 0.75 in case of high speed of high speed mills

the value of *w’ factor in the formula for the high speed mills shall be
deemed to be 0.45 and for the low speed mills shall be deemed to be as
under, - :

Nominal centre distance "W’ in

of the pinions in the kilogramme
pinion stand in per metre
millimetres
Upto 110 0.100
111to 160 0.150
16110 210 0.395
211 to 260 ' 0.888
261 to 310 1.200
311to 360 2.466
361t0 410 4.850
Number of utilised hours shall be deemed to be as under, -
S.No. Reheating Furnace Utilised hours per year
Type No. of furnace

L Batch 1 1200

2. Batch 2 1800

3 Batch more than 2 2400

4. Pusher type 1 or more 2400

Explanation. - For the purpaose of this rule :-

(a) a high speed mill means a mill which produces hot re-rolled products at
a speed of 8.5 metres per second or more and a low speed mill means a miil
which produces hot re-rolled products a speed less than 8.5 melres per
second.

(b) nominal centre distance is the pinion centre distance of the pinion stand
connecting the last rolling mill drive of the finishing mill excluding any
TR pinch roll. Such a pinch roll is not a finishing stand.”,
ol
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(4) the Commissioner of Central Excise shall, as soon as may be, afier determining
the total capacity of the hot re-rolling mill installed in the factory as also the
annual capacity of production, by an order, intimate to the manufacturer.

Provided that the Commissioner may determine the annual capacity of the hot re-
rolling unit on provisional basis pending verification of the declaration furnished
by the hot re-rolling mills and pass an order accordingly. Thereafier, the
Commissioner may determine the annual capacity, as soon as may be, and pass an
order accordingly.

4. (1) The capacity of production for any part of the year, or any change in the total
hot re-rolling mill capacity, shall be calculated pro rata on the basis of the annual
capacity of production determined in the above manner stated in rule 3.

(2) In case a manufacturer proposes to make any change in installed machinery or
any part thereof which tends to change the value of either of the parameters 'd’,
'n', ‘e’, i’ and ‘speed of rolling’ referred to in sub-rule (3) of rule 3, such
manufacturer shall intimate about the proposed change to the Commissioner of
Central Excise in writing, with a copy to Assistant Commissioner of Central Excise,
at least one month in advance of such proposed change, and shall obtain the
written approval of the Commissioner before making such change. Thereafier the
Commissioner of Central Excise shall determine the date from which the change in
the installed capacity shall be deemed to be effective.

3. In case, the annual capacity determined by the formula in sub-rule (3) of rule 3
in respect of a mill, is less than the actual production of the mill during the
financial year 1996-97, then the annual capacity so determined shall be deemed to
be egual to the actual production of the mill during the financial year 1996-97."

From the legal provisions above, it is clear that for determining ACP based on changed

parameters, the Appellant was required to intimate the changes in value of parameters to

the Commissioner at least one month in advance and obtain the written approval thereof
before making such changes, as stipulaied under sub-rule (2) of Rule 4. In my opinion, the
provisions for advance intimation were made so that the department can carry out suitable
verification about the changes. Hence, if the Appellant was desirous of having ACP of its
unit fixed on the basis of changed parameters with effect from 01.10.1997, it ought to have
intimated the changes in parameters to the Commissioner at least one month before
01.10.1997 as provided under sub-rule (2) of Rule 4 ibid '

6.6. However, I find from the Para 18 of the impugned order that the Appellant had
requested for re-determination of ACP on the basis of changed parameters only on
25.11.1998 and department was in no position to verify whether the changes in parameters
were actually made with effect from 01.10.1997 or otherwise. Accordingly, it appears that
the adjudicating authority has considered the revised ACP with effect from December,
1998 (i.e. month subsequent to intimation dated 25.11.1998) and re-quantified the demand
accordingly. As the Appellant has not furnished any documentary evidence showing
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compliance of sub-rule (2) of Rule 4 of the HRSMACD Rules, it’s contention for applying
the revised ACP with effect from 01.10.1997 cannot be considered in view of the legal
provisions discussed above. The same are rejected accordingly being devoid of meirts.

7. As regards the levy of interest in the impugned order, I find that the Comfnissioner
(Appeals), Rajkot had, in the earlier rounds of proceedings, vide OIA dated 17.10.2016
already allowed the appeal filed by the Appellant with respect to the demand of interest
and penalty. There is nothing on record or in the findings recorded in the impugned order
to suggest that the said portion of the OIA was challenged by the department.
Consequently, 1 find that the adjudicating authority has erred in levying interest on demand
of central excise duty. He has also committed judicial indiscipline by not following the
binding order of the Commissioner (Appeals). Thus, the contention of the Appellant in this
regard is legally sustainable. |

8. In view of the above, I uphold the impugned order to the extent of confirming the
demand of central excise duty. The order portion to the extent of confirming demand of

interest is set aside.
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9. The appeal filed by the Appellant is disposed off as above.
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