artﬂan = mwﬁm arq o i\'un wmmm IR q;aﬁ
010 THE COMMISSIONER (AI’PEALS). GST &CENTRAL EXCISE

Rt aer, st wa & == /2™ Floor, GST Bhavan

¥ F8 f&7 AT/ Race Course Ring Road
TIHIE / Rajkot — 360 001

DIN-MZMSXWGEAF

’ arfter SR : : :
T . _ waRey / famiw/
Appeal [File No. ' _ 0.LO. No. Date
V2/24/BVR/201] SHACHKM/BVR-2/2-21-22 20.04.2021

at‘ﬂ?l‘ FR mT((hder-ln-Appeal No.):

_ _ BHV-EXCUS—O(IO—APP—()GZ-Z(]ZZ
© ara v ReTs/ .
Date of Order: 28.04.2022 st i e/ 23.05.2022

Date of issue:

a&aﬁaww AL (arfies) , tmﬂ-a:mmﬁ-u' /-
Passed by Shri Akhilesh Xumar,Commissioner (Appeals), Rajkot.

w s argh/ WO A/ I/ Vg S, ﬁﬂmﬁqw/%mﬂ/aﬁm TowIE / WA / TifET T
efirer ol g ke & g/
Arising out of above mentioned QIO issued by Additional/o'oint/Deputy/hssistant Commissioner,
Central Excise/ST / GgT, Rajkot / Jamnagar / Gandhidham :

T a‘ﬂmf&ﬂﬂi‘rﬂﬂmﬂﬁwfName&AddressoftheAppellant&Respondmt -

M/s.Bharat Sheth, Plot ¥o.619, B-2/Geetha Chowck, Jain Darasar Road Bhavnagar

AT AT M I e

'fi‘eiﬁ"‘w

(A %‘“g %ﬂ 1994%m3mwﬂw “’%".mﬂmﬁﬁ“ ,1944 1 uTT 358 ¥

A toCustoms,Exuse&SermceTaxAppeﬂabcThbunalunderScctxonSSBofCEA, 1944 / Under Section 86
Finance Act, 1994 an appeal lies to:-
i T v} A g ¥R I N ety TR £ Ry ffs, e w6 | 2,
o wmmmuw Lalk

specigl bench f Customs, Exci &SermoeTaxAppellar.eTnbunalofWestBlockNo 2, RK. Puram, New
'Eemmaﬂmmorelanngto cation and valuation

6 ! R, mﬁmmuﬁmﬁﬂmmmﬂm

wm %mm Ersioe, & Sqrvice Tax  Tribungl, (CESTAT) of, 2% Figor

(i) xﬁ?n?“wghﬁgﬂﬁiﬁ 2001 36 6i=ara1ﬁr ,%
SWTIT 'GT50 HTE"G‘W.' 1,000/~
faen i £
mo,- mmﬂﬁ i B

W sha]lambf b?ladru icate in form EA-S as wbeqﬂﬁdermmlﬁﬁ of

amount

“eato:
p,m ot ‘“smgﬁ‘ﬁfm"?"m““ Wmﬁﬁ%m&m

®) ﬁ% ‘ﬁ@%“%ﬂwﬁmae :i\uimham ‘%‘4 tﬁwsc& (aﬂ?%

' 7 50 100 —slri'r 50 o/-

e, m;ﬁ%ﬁ Ll
R
ﬁ% sl




i

(i)

(€

i

(i)

(iv)

v

(=)

(D)

-

e s, 1994 6 4T 86 B IT-uTTEl (2) T (mﬁrmﬁfﬁwm Fae Rgwart, 1994, % A7 9(2)
wg(zA)mgmmi%r-%gmm oA gHE 91 mmwmmmﬁa . iy weaTE 9
afe b cikiciil { woTforg
wr afiefiy =i #t mﬂ* ﬁmwgﬁémﬁﬁﬂmﬁmm%{np sT.7
ar as

/ AT,
f th sectl 86 the Finance Act 1994, shall be
ﬁ pggundcrlg;leQ ih)of%?o e R ,1;94mdsha]lbeamompanwdbyaoopyoforder
of Comumissioner Cety ner, Central {Appeals) (one of which shall be a certified
copy} and copyof tl:w'_ml a hymllgax%aggna mlthonm&ltg:e Assistant Comnnsuonerosr Deputy
mﬂﬁﬁ,ﬁwwmwmuﬁsﬂﬂ () *ﬂﬁmﬁa‘l’*m'gpew Wﬂﬁﬁﬂl%ll *t

R kil i 'ﬁ“ﬂ%?? oN, o 8 B b A, e i
T TR T 10 10%), 3@ AT =
Py ,iv%wm%mh A Gl R iy
FihT SETE 9 T A ¥ s mﬁquﬂﬁwmg
A

(iii) ¥ o Rgaradt & faw 6 % s g oew
Iﬁ ﬁswm#mmﬁiﬂwmzl aftfaw 2014 % 2w & 7F fidt anfiefrr aufirerdt % wwver Rwrandis

qﬁ‘ﬂhﬁmﬂif

For an tobcﬁledbefore AT under Section 35F of the Central Excise Act, 1944 which is also
magde cabletoSermTaxunderSecﬂonBSoftheFmanoeAct,lQMan agmnstthmordersha]lhe
before c Tribunal on pa ent of 10% of the d emanded where duty or duty and penalty are in dispute, or
penaity, [ Phere upen one is in dispute, p the amount of pre-deposit payable would be subject to a
ceiling of
Under Central Excise and Semce Tax, “Duty Demand.ed' shall include :

i) amount determined under Section 1

1) amount of erronecus Cenvat

y1H| amount &ayablc under Rule 6 of the Cenvat Credit Rules

provided further that provisions of this Section shall not o the stay lication and appeals

pendmg before any appe]late authority prior to the commencement of the ce {No.2) Act, 2014.

%ﬁm?ﬁ m%&%ﬁe%m respect Gm,‘%med by ﬂrst pr]tlécvi?‘:oo:o '::::-
A e o iéﬁ* SR TR W, 1 e T erer B 0 T F A, o e o

mﬂﬁm
mix ofan ofg eu:notglfe lpss eco?.lllpse pm%gfaw goodsm vvar&otft'a:n(‘t)'rﬂ"ﬁ':irstorang:J

or in a wareho

Fwwmﬁmmg%mﬁmﬂmuwﬁw@wmtw Ry AR, . -

Incaaeofrebateof uty goo% country or terri outside India ble
material used in the manuiacmre the goods which are ex&n'ted ttrr,y any cout}% or ten-x't:orv outgfd%nlr%g.sa

ot I T e iy A wre &Y urer Frate
In case of goods exporte outaide Lndm cxport to Fal opghutm ‘F:::v“ﬁ:hcnutgI pgvmcnt of duty.

ﬁ"““m} T R (. 3) 508 v 105, e e B T S R ey
ggeg%ﬂ loreih b atoed ot $*°fm€; e R R PRI

e appointed under Finance (Ni

R LT S R T

mea% PR R mﬁ%ﬂ

Esaaﬂ% a;orHeadofA:c“a‘ﬁ;nmgpj °c as pre
alﬁ'Fl' wﬂv Tt A
% i:m 3%%&3 ‘:‘;1}200,! ErlJl:ﬁu'r e AT I d TR O s Y wmer g ey
T L P BEARA P 5 2 E e set g

fmg T T e R T i A e s
if the order covers varion ‘%:m?m X t:g: Aﬁt%'b“&mﬁ;:ﬂ“%"ﬁhﬁ%"%

%Lu'ngovt.Asthe may be, is edtoavm scripto Rs. 1

W 1975, ¥ #qg-1 ¥ IR 4 Azw T T A f 9hY ) AT 6. 50 whrr
cn:mrtﬂéwf he 8 %15%- as prcsgﬁbe:i underméglﬁufe?d mmm%dméoﬁ gee Actﬁ%tsh%w @
m mmm (wrd fafd) FRoameft, 1982 & aftfa o sy dwfag et &Y

Atr.cntmn m E be_ﬂ_l u% x('ules % Sgg other related matters contained in the Customs, Excise

. ?ﬁwcbcc W“mmm&mm A dr T st ¥ frg, afrand At dgane

E ht;%arhgferdem%kd ﬂgpc{ latest Evmgms % El.mglof appeal to the higher appellate authoerity, the




Appeal No. V2/24/BVR/2021

ORDER-IN-APPEAL

The present appeal has been filed by Shri Bharat Sheth, Flot No. 619, B-
2 Geeta Chowk, Jain Derasar Road, Bhavnagar (hereinafter referred to as “the
Appellant”} against Order-in-Original No. 02/AC/HKM/BVR-2/2021-22 dated
20.04.2021 (hereinafter referred as the impugned order) passed by the Assistant
Comimissioner, Central GS3T, Division-2, Bhavnagar (heremafter referred to as
“the Adjudicating Authonty”}

2. A case was booked against M/s Salgaocar Engineers Pvt Limited, Plot No
12, Ship Breaking Yard, Sosiya, Dist: Bhavnagar. The unit was engaged in the
process of obtaining goods and materials by breaking ships, boats and other
floating structures amounting to manufacture in terms of Note 9-of Section XVof
the First Schedule to the Central Excise Tariff Act, 1985 and was registered with.
the Central Excise Department and was availing Cenvat Credit under the Cenvat
Credit Rules, 2004 (herein after referred to as the said rules).

3.  The Officers of Directorate General of Central Excise Intelligence (herein
after called as DGCEI for sake of brevity) gathered an intelligence which indicated
that some of the ship breaking units of Alang/Sosiya were engaged in large scale
evasion of Central Excise duty by way of clandestine removal of plates to the
rolling Mills; diversion of goods; under valuation and mis-declaration of goods
ete. and most of the aforesaid type of illicit activities were carried out by ship
breakers w1th the support of some brokers. These brokers obtained orders from
different rolling Mills Units and Furnace units and many times, dispatched the
material through some transporters without any Central Excise Invoice and
mthout payment of duty. Similarly, they procured orders from the Furnace unit
and regmtered dealers etc for supply of false Cenvat invoices without any
physical supply of goods. These brokers took the responsibility of payments from
such recipients units by way of various banlk instruments; and after making
such official payments to the ship breakers, they paid back equivalent cash
amount to such recipient units after deduction of the commission. Several
brokers had obtained orders for plates and scraps from rolling mills and traders
which was supplied without invoices against cash payment. It was also gathered
that the ship breakers and brokers were ensuring safe transfer of unaccounted
cash amounts through Angadias/ Shroffs etc situated around Bhavnagar. A
thorough study was conducted by the DGCEI and on discreet verification of the
intelligence, it was gathered that some of the brokers were the main executors
and facilitators of the aforesaid illicit transactions, who acted as illegal conduits
| between the aforesaid chain of ship breakers, rolling Mills, Furnace Units,
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" Registered dealers, traders, transporters, Angadias and Shroffs etc for execution

of the fraud and thereby aided, abetted and facilitated the assesses for large scale
of evasion of Central Excise duty.

4, The DGCEI conducted a coordinated search operations at the premise of
some of the major brokers at Bhavnagar. Several incriminating docurents
substantiating the above intelligence were recovered during the search.
Thereafter, ahother round of search operation was conducted which showed that
several transporters, whose documents were availaible on records of recipient
furnace units, were fake. Searches were also conducted at the premises of
various Ship Breaking Units and Rolling Mills. The transporters whose name
appeared in specific case were also covered, Prehm.ma.ry scrutiny of the
documents resumed from the various premises as a result of the aforesaid
operation validated the intelligence and therefore the DGCEI inijtiated a thorough
investigation into various aspects involving evasion of Excise duty as well as
fraudulent availment of Cenvat Credit etc. The intelligence indicated that the

-Appellant was one of the major brokers of Iron and Steel at Bhavnagar who was

also involved in large scale illicit activities of aiding, abetting and facilitating the
ship breaking units, Furnace Units and Rolling Mills in clandestine removal of
dutiable goods and fraudulently passing on Cenvat Credit without supply of
goods. Therefore, a search operation was also conducted at the residence cum
office premises of the Appellant, in which certain incriminating documents, were

recovered, which led to conclusion that Central Excise was evaded.

5. On conclusion of investigation by the DGCEI, Show Cause Notice No.
V/73/03-25/ D/ Rural/ 13-14 dated 4.02.2014 {in brief SCN) was issued inter-
alia, proposing imposition of personal penalty on the appellant under sub-rule
(1) and {2) of Rule 26 of the Central Excise, 2002. The said Show Cause Notice
was adjudicated by the adjudicating authority vide Order in Original Number
05/AC/Rural/BVR/PS§/2015-16 dated 15.07.2015 wherein the proposal made ‘
in SCN was confirmed. Being aggrieved with the said Order in Original, Appellant
preferred an appeal before the Commissioner (Appeals), Rajkot who vide OIA No
BHV-EXCUS-OO0-APP-034-2016-17 dated 03.07.2016 had reduced the
personal penalty imposed upon the appellant from Rs. 1,00,800/- to Rs 25,000/-
under Rule 26(1} & {2) of the CER. The appellant, being aggrieved with the above
order of the Commissioner (Appeals), had preferred an appeal before the
CESTAT, Ahmadabad who, vide Final Order No A/ 13877/13931/2017 dated
28.12.2017 had remanded the case back to the adjudicating authority to carry
out a detailed analysis of the evidences on records. The adjudicating authority
has in the remand proceedings passed the impugned order wherein he has
upheld the penalty of Rs. 25,000/ upon the appellant.
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- statements had been shown for confirmation of facts to the appellant. The

appellant had agreed upon the facts narrated in the said statements given by the
accountant in his statements dated 30.03.2010, 12.04.2010, 27.07.2010 and
04.08.2011 _re'corded during investigation. Further, the records resumed under
the Panchnama dated 30.03.2010 also indicate that the appellant was engaged
in supporting such illicit activities for evasion of Central Excise Duty.

13. In the appeal proceedings, it is the contention of the appellant that Rule
26 of the Central Excise Rules, 2002 is bifurcated in two parts, one related to
goods cleared without proper invoice, and another related to clearance of goods
clandestinely. It is observed that Rule 26 ibid has specifically provided for penalty
for those persons who had assisted, doing and other related work or activities
for removal of excisable goods without payment of invoices as well as related to
wrong availment of Cenvat credit. The text of Rule 26 ibid is under:
RULE 26. Penally for certain offences. — [(1)] Any person who acquires possession of, or Is In any way
concerned in transporting, removing, depositing, keeping, concealing, selling or purchasing, or in any other
manner deals with, any excisable goods which he knows or has reason to beleve are liable to confiscation
under the Act or these rules, shall be liable to a penalty not exceeding the duty on such goods or ftwo thousand

rupees], whichever is greater.
Provided that where any proceeding, for the person liable to pay duty have been concluded under clause (a) or

clause (d) of sub-section (1) of section 11AC of the Act in respect of duty, interest and penalty, all proceedings -

in respect of penally against other persons, if any, in the said proceedings shall also be deemed to be
concluded. ]

(2) Any person, who issues -

i) an excise duty invoice without delivery of the goods specified therein or abets in making such
invoice; or.

(id) any other document or abets in making such document, on the basis of which the user of said
Invoice or docinent is lkely to take or has taken any ineligible benefit under the Act or the rides made
thereunder like clatming of CENVAT credit under the CENVAT Credit Rules, 2004 or rafund, shail be liable
to a penaliy not exceeding the amount of such benefit or five thousand rupees, whichever is greater.]

From the above legal provisions, it is observed that the contention of the
appellant is neither correct nor sustainable. Shri Manishbhai Himmatlal Patel,
Accountant of the appellant, had confirmed in various statements dated
12.04.2010, 27.07.2010, 14.08.2010 (two statements), 26.08.2010 and
04.08.2011 given to investigation agency that his firm is engaged in supply of
goods without Central Excise Invoices to Rolling Mills in Gujarat and
Maharashtra. His firm is also engaged to supply only invoices to Furnace Units,
He also confirmed that various records seized under Panchnama dated
30.03.2010 during the search operation carried out at the premises of the
appellant, were related to details of goods removed without central excise
invoices, cash received through Angadia from the recipient of goods, only supply
of central excise invoices to the furnace units and cash payment made to such
furnace unit after deducting taxes and commission of firm. Facts mentioned in
these statements had been confirmed by the appellant vide his statements dated
30.03.2010,12.04.2010,27.07.2010 and 04.08.2011. Further, these statements
given by the appellant and his accountant had not retracted. From all this action
of the appellant, I conclude that the appellant is induiged in abetting of illicit
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'removal of goods as well as supply of invoice wlthout removal of goods. Hence,

the appellant had abetted in illicit activities and he is liable for imposition of
penalty under Rule 26 ibid. Therefore, the contention of the appellant that the
Rule 26 ibid is in two parts and that none of the part applicable to him, is not

sustainable,

14. The appellant has further contended that he was a middleman and his job
was to recognise the purchaser of goods obtained during ship breaking. He also
contended that he had not involved directly or indirectly in the so called
allegation of clandestine removal. However, from the records of the case and
discussion made in para supra, it is established that the appeilant was involved
in abetting by way of removal of excisable goods without invoice as well as by
providing only invoice without supply of goods in order to avail CENVAT
fraudulently. Therefore, the contentions of the appellant are not tenable in view
of his own admission.

15. The appellant has further contented that he had maintained diaries in
question for the work of brokerage and that there is no corroborative evidence
disclosing that he himself was involved in these activities. In this regard, I find
that various statements of the accountant of his firm was recorded during
investigation wherein he had deposed that in diary notes were made in coding
and it was related to goods obtained from ship breaker or goods sent to Furnace
Units /Rolling Mills by the ship breakers through their firm or cash received from
Angadia against goods supplied by their clienits. These activities narrated in diary
are sufficient to prove that the said diary was not only used for noting of
brokerage but alsc of noting of illicit removal of goods. Therefore, the contention
of the appellant is not tenable and is liable for rejection.

16. It has also been contended by the appellant that third party’s evidences
are not considered as corroborative evidences for the purpose of imposition of
penalty under Rule 26 of the Central Excise Rules, 2002, In this regard 1 find
that the version given in the statements given by the accountant of the appellant
firm had been confirmed by the appellant himself on Va.i'iqus occasions. They
have never been retracted and hence the confirmation of statements of the
accountant by the appellant is sufficient to impose penalty under Rule 26 ibid
and the same can be considered as corroborative evidences. Therefore, this

contention of the appellant I also liable for rejection.

17. Another contention of the appellant is that he, being a middleman, was
not involved the activities of clandestine removal and diversion of goods as

alleged in show cause notice. However, this contention is contrary to the
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" admission by him to the facts narrated by the accountant of his firm. As
discussed in para supra, the appellant was involved in abetting the ship
breakers, furnace unit and rolling mills by way of issuance of invoices for

availment Cenvat credit ﬁviﬂmut any supply of goods. Therefore, this contention
of the appellant is devoid of any merit.

18. The appellant has also contended that the adjudicating authority had not
considgred his contention and various case lélws which was relied upon by him
during adjudication process. In this regard, I find that the adjudicating authority
has in Para 13 of the impugned order observed that the adjudicating authority
had during earlier round of litigation discussed the role played by the appellant
and that he agreed with his findings contained in Order-in-Original dated
28.02.2015 as well as Order-in-Appeal dated 16.05.2016. Hence, this plea also
not sustainable. |

19. In view of the above, I find that various pleas taken by the appellant in the
appeal memo for non imposition of penalty are not legally tenable in the facts
and circumstances of the case. Further, as discussed in para supra, it is
apparent that the appellant was found indulged in abetting of removal of goods
without payment of central excise duty as well as by way of supply of invoices
evidencing payment of central excise duty without actual removal of goods to
various furnace units or rolling mills. Therefore, it is established that the
appellant was abetting in duty evasion activities and he was rightly held Liable
for penalty imposed under Rule 26 ibid. I also rely upon various decisions of the

appellate forums which are as under:

o In the case of Prakash M Patel Shiv Kripa Ispat Put Litd vs Commissioner of
Central Excise, Nashik reported in 2009-TIOL-765-CESTAT-MUM wherein it
was held that Goods removed clandestinely without payment of any C.Ex.
duty — Redemption fine not imposable — Purchaser of goods is aware of non-
duty paid character of the goods and hence is liable to penalty under rule
26 of CER,2002 maore so since supplier has conceded the offence and paid
up the duty and penalties;

« ShriAjay S Singhal, Shri Sandesh T Bhingarde, Shri Amrit Kumar Chauhan
Vs Commissioner Of Central Excise & Service Tax, Vapi reported in 2013-
TIOL-1916-CESTAT-AHM wherein it was held that Personal penalty ur}der
Rule 26 of Central Excise Rules, 2002 - Imposition on Director, Authorized
Signatory and Transporter agitated - primary duty lability, interest and 25%
of penaity already paid by the firm charged with clandestine manufacture
and clearance - Held: Since main manufacturer firm was penalized only to
the extent of 25%, personal penalty on Director is excessive and stands
reduced from Rs.10 lakh to Rs.3+lakh - Penalty on authorized signatory
sustained in terms of the Hansa Gosalia case, but reduced from Rs.5 lakh
t0 Rs.2 lakh - Transporter not maintaining written records and action
abetting main firm.to evade duty not free from doubt, significant
role played by transporter merits penalty but stands reduced Jrom
Rs.8 lakh to Rs.2 lakh - Penalties imposed reduced and OIO modified.
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« Parvesh Jain, Babu Di Fancy Hatti, Jainico Traders Vs Commissioner Of SR

Central Excise, New Delhi reported in 2017-TIOL-1 945-CESTAT-DEL . .
wherein it was held that All the firms were manufacturing cosmetic products R .
and selling them through various trading firms - Appellants have challenged
the imposition of penalty under Rule 26 of CER, 2002 - In respect of goods
purchased without bills, payments were settled in cash and for goods
purchased with bills, payments were settled by cheque - A penalty has bef-m
imposed on Jainico traders, Proprietor Shri Sanjay Jain - Shri Sanjay Jain,
Partner has admitted that they were purchasing goods from Shri Ashok Jain
both with bills and without bills every month - Further, goods were seized
from their premises which were cleared without payment of duty - Penalty
imposed under Rule 26 is fully justified and merits no interference -
A penalty of Rs 1 lakh has been imposed on Shri Parvesh Jain - Shri
Parvesh Jain also in his statement has admitted that he has
managed the sales without invoices - Consequently, penalty is lHable
to be imposed on Shri Jain under Rule 26 - No reasons found to interfere
with impugned order.

o PRAG CARRIERS PVT LTD Vs COMMISSIONER OF CENTRAL EXCISE,
THANE- reported 2016-TIOL-1388-CESTAT-MUM wherein it was held that
Appellant transported goods which were cleared without payment of CE
duty or without proper duty paying documents - vehicles were seized - in
adjudication no penalty was imposed on the ground that appellant are
neither a producer, manufacturer, registered person etc.; truck was also
held not liable for confiscation - Carnmissioner (A) in Revenue appeal holding
that seized vehicles could be confiscated u/s 115{2} of Customs Act, 1962
{option of redemption fine of Rs.50,000/- each} and appellant could also be
imposed with penalty - appeal to CESTAT by transporter. Held: In the
instant case there is no doubt that the appellants were aware that
they are dealing with the goods cleared without proper ’
documentation and they were themselves involved in transporting of
goods; therefore, they are liable to penalty under Rule 26 of the CER,

2002 - the trucks were used to carry non-duty paid goods and, therefore,
the vehicles are liable to confiscation under the section 115(2) of the Customs
Act as made applicable to the Central Excise vide Notification No. 68/63
dated 04/05/63 - as regards contention of appellant that the order of the
Commissioner (A) is beyond the scope of SCN, section 35A of CEA provides

- for procedure to be followed in appeal and in the present case appeal has
been filed precisely for imposition of penalty and confiscation of vehicles -
Commissioner (A} has granted opportunity to the appellant to represent their
case, therefore, it cannot be held that the power u/s 35A has not been
exercised properly - appeals are dismissed. '

o M/s Shiv Textiles And Others Vs Commissioner Of Central Excise And
Service Texx Surat reported in 2019-TIOL-2158-CESTAT-AHM wherein it was
held that M/ s. PPL, 100% EQOU procured duty free yarn as well as imported
yarn and sold in the open market without using in manufacture of export
goods - It was shown that yarn was subject to job work and the job worker
manufacture the grey fabric and thereafter the goods were supplied to other
100% EOUs - SCN was issued and demand of differential duty of duty free .
yarn was confirmed against M/s. PPL, 100% EOU who has not filed any
appeal before this Tribunal - The present appellants are job workers for job
work of the goods on behalf of M/s. PPL, on whom penalties under Rule 26
were imposed - As regards the clandestine removal of duty free yarn
procured domestically as well as imported, the case has been established
beyond any doubt against M/s. PPL, 100% EOU - M/s. PFL is not in the
appeal with the present appellants - The limited issue to be decided is that
whether the present appellants are liable for penalty under Rule 26 of CER,
2002 and Rule 209A of erstwhile CER, 1944 f_c?r abetting evasion of duty
committed by M/s. PPL - The premises of job workers were used to show
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supply of duty free yarn and manufacture there from in that job worker's
premises but in the investigation, it is established that the job workers had
no manufacturing facility - Therefore, the job work premises were used only
to mislead the department by showing fake job work and consequently
cleared the duty free yam in the open market - In the process of duty
evasion, the job workers have actively contributed in duty evasion inasmuch
as the premises of job worker were shown to have rented out to M/s. PPL -
Moreover, the job work challans were also signed by those job workers -
Despite the fact known to them. that there is only paper transaction is being
done, the job workers have signed the blank challans which were used by

. M/s. PPL for showing the job work - Therefore, the appellants (job

workers) were actively involved in factlitating M/s. PPL for
clandestine removal of duty free yarn - Accordingly, they are rightly
liable for penalties under Rule 26 / 209A - As regards the other
appellants, M/s. Regent Overseas Put. Limited and M/s. Pooja Tex Prints
Put. Limited to whom M/s. PPL had shown clearance, had also actively and
knowingly connived with M/s. PPL in diversion of duty free raw materials
inasmuch as manipulating the documents to show the receipt of grey fabrics
of heavier GSM whereas in fact they had received the grey fabrics of lighter
GSM - Thus, they have facilitated M/ s. PPL by showing receipt of goods from
M/s. PPL and are correctly liable for penalty under Rule 2094 of erstwhile
CER, 1944 /. Rule 26 of CER, 2001/2002 - It is not coming out from the
record that the appellant have communicated with the department regarding
the change of their address - Secondly, from the entire case, it is established
that on the basis of evidences, assessee was actively involved in
manipulating records for facilitating M/s. FPL in evasion of duty - The
Adjudicating Authority has rightly imposed penalties upon all the appellants
- No infirmity found in the findings of the Adjudicating Authority.

20. In view of above, ] uphold the impugned order and reject the appeal filed
by the Appellant. '
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.21. The appeal filed by the Appellant is disposed off as above,
N. C. Gajariy
HEAH

F.No. V2/24/BVR/2021 g, corintandent
Date : 2%/ 04 /2022
By RPAD '

To um'r

Shri Bharat Sheth, ot YA 23,

Jain Derasar Road, Bhavnagar AT, UETR
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Appeal No, V2/24/BVR/2021

6. Being aggrieved by the impugned order, the appellant has filed this appeal

" on the following grounds:

» Rule 26 of the Central Excise Rules, 2002 is bifurcated in two parts one
related to goods cleared without proper invoice and another related to
clearance of goods clandestinely;

« The appellant is a middleman and his job to recognise the purchaser of
goods obtained during ship breaking;

» The appellant had not involved directly or indirectly in the so called
allegation of allegation of clandestine removal;

» The appellant had maintained diaries in question for the work of
brokerage. There no corroborative evidence disclosing that himself was

“involved in this activities;

o The third party’s evidences are not considered as coxrobc;raﬁve.evidences
for the purpose of imposition of penalty under Rule 26 of the Central
Excise Rules,2002 ;

- » Being a middleman, the appellant is not mvolved the activities carried out
for clandestine removal and diversion of goods as alleged in show cause
notice ;

s The adjudicating authority has not considered his various contentions
regarding wrong imposition of penalty under Rule 26 ibid ;

« The appellant He has relied upon verious case laws during the course of
every adjudication but the same was not considered by the ad]ud.tcatmg.
authority;

» The appellant has requested to set aside impugned order and aliow his
appeal '

7. Personal hearing in the matter was scheduled on 01.12.2021, 17.12.2021,
30.12.2021 and 05.04.2022 through virtual mode. The appellant did not turn
up for personal hearing on any of the dates. He had vide letter dated 14.12.2021
requested for granting another date of personal hearing instead of those fized on .
17.12.2021. Therefore, next date of personal hearing was fixed on 30.12.2021.
The appellant has filed another written submission wherein he reiterated
submissions made in the appeal memorandurm. The last opportunity of personal
hearing was given on 05.04.2022 but the appellant did not turn up for the same.

8. The adjudicating authority has vide letter no. V.72/02-03/Appeal/Bharat
Sheth/21-22 dated 19.08.2021 informed that the appellant was involved in illicit
removal of clandestine removal of goods which is confirmed by his various

statements recorded dﬁring the investigation. These confirmations were given by
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'the appellant after examination of documents seizcd, in his statements in

question. Further, the said statements have not been retracted by the appellant.
This action confirms the credibility of the truthfulness of the evidence on the
records. The whole issue is also discussed in the impugned order.

9. I have gone through the facts of the case, submissions made in the Appeal
Memorandum, materials available on record and the impugned order passed by
the adjudicating authority. I find that the issue to be decided in the case is
whether penalty imposed under Rule 26 ibid on the Appellant in the impugned

order is correct and legal or not.

10. The present appeal was filed with this office on 02.07.2021 whereas the
impugned order has been communicated by the department and received by the
appellant on 22.04,2021. Hence, the present appeal has been filed by the
appellant after passing 60 days from the date of communication of impugned
order. Further, the appellant has not filed any application in respect of

condonation of delay in filing appeal. Hence, the appeal is liable for rejection on

the ground of being time barred under Section 35(1) of the Central Excise Act,
1944, However, the Board vide Circular No. 157/13/2021-GST dated
20.07.2021 has clarified that the extension of timelines granted by the Hon’ble
Supreme Court vide its Order dated 27.04.2021 is applicable in respect of any
appeal which is required to be filed before the appellate authority under GST
Laws. Thus, the timelines for filing of appeals has been extended until further
orders and the appeal filed by the appellant is considered to have been filed well
within the time. . '

11. Ifind that the impugned order has been passed in remand proceedings as
per the directions of the Hon'’ble CESTAT, Ahmadabad, who vide Final Order No.
A/13877-13931/2017 dated 28.12.2017 had remanded the case back to the
adjudicating authority to analyse the evidences in detail and record findings on

the said evidences relied upon in raising the demand and proposing penalties

 against the appellants. The adjudicating authority has imposed the penalty of

Rs. 25,000/- under Rule 26 ibid in the remand proceedings after analysing the

evidences onrecords.

12. It is observed that the adjudicating authority has considered the
statements given by Shri Manishbhai Himmatlal Patel, Accountant in the
appellant’s firm, wherein he has given details of involvement of his firm in
abetting the ship breakers, Furnace Unit and Rolling Mills in removal of goods
without invoice, as well as providing only inveice without supply of excisable
goods for availing Cenvat credit under the Cenvat Qredit Rules, 2004. These
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