ard’tm e T v,i A R SR e
0)'0 THE COMMISSIONER (APPEALS), GST &CENTRAL EXCISE

ey a=r, oft wg & waw /2" Floor, GST Bhavan

x| @ f&r UF / Race Course Ring Road

A / Rajkot — 360 001
Tele Fax No 0281 —2477952/2441142Email: commrappl

DIN-2022M64SX000061 6'76A

F v/eey o A" / i/
" Ameal/FloNo. . 0.1.0. No. ' Date
V2S1/BVR/2021 : 0I/AC/CGST/BVR- 30/09/2021
MDIV/2021-22
) Ffter ST §EUT(Order-In-Appeal No.):
' gy o AW/,
Dateof Order:  ~ * 27.04.2022 : 28.04.2022

ot oA AR, Age (rfiww) o @ iR /
Passed by Shri Akhilesh Kumax,(:omma:.oner (hppeals) ,Rajkot,

,’Q o AT WY/ Y AGH/ IJNYH/ WETTE HA, FAY v qEn/ FRTE/ A R, TaRE / AR / fmﬂurrwnm
' Iyt ot = e 9fom: /
Arising out of above wmentioned OIC issued by Addit:.onal/Joint/Deputy/Assxstant Commissioner,
central Excise/ST / GST, Rajkot / Jamnagar / Gandhidham :
" AR %7 AT T W7 /Name & Address of the Appellant & Respondent :-

C MN/s. Hohini Construction Co., Satodipara,chalala Amreli-365601.Mobile no.-
.9824539714 : .

aga‘g:d by this Order-m Appeal E mﬁewaﬁgmﬂ T&%’m the following

@ %@ A, 1994%m35g wﬁﬁ“ mﬂwaﬁﬁw 1944 #r MIT 35B %

mﬂtﬂcm Servﬁc'l‘axﬁppcllane Tribunal undet Scctlon 35B of CEA, 1944 / Under Section 86
- Finance Act, 1994anappe lies to:-
i mem%mw, wquwmmmﬁmm e =iw 2,

o Eﬁxﬁgﬁl% ofCustoms,Emdse& vaﬁ(ﬁppenaxc Tribunal ofWestBlockNo 2, RK. Puram, New
O R R e o A g e e (120
® 'mww bench of Custizy Prcic & Scrviee Tax Agpelat, Tebunal (CESTAT, oy P oo
{did} - *‘**m"i‘l‘&?"‘ﬁmﬁw 2001 * ﬁinmfu
msmarr T 50, TR I 1,000/ _
5,000/~ ﬁm 0 ¥t { =T ﬁmﬂ% %ﬂ;ﬁ:‘m
Q* “&i@m"{ é@iﬁm Q1m=ratr‘m tﬁ.‘aﬂ‘it —\n‘g

ﬂﬁ‘f W/
: unféﬁnhaﬂ l-?eu g icate form,EA—S as re 60f
f? penalv%: ml%l’lto 5 Lac Qe a.nd L fora
ol kS mm,;%h ofmg%fé“" 33
ton at:oompam afge

B ?t m%«m;g lﬁrsﬂ:rae m 4%%9@3&5%

e ﬁm: S w% MRS
| 03%;( mw,, it R "‘ﬁ?‘*gﬁ
| ; :. 'mm Form %} of Secuon E1‘:«61 g F%ﬁg% {T:vh];%’;ﬁlw

(one [
RB 0 mnte st

b
ofcm

- W
Al ‘i. pens ofthe ism axL E%
b ". ' -'-‘ mede grant awompame hyafeg 1?




i)

(i)

&

{1}

(i}

{idi)

{iv)

]

(vi)

o

(E)

2

faw afRfar, 1994 4 awa 86 # I9-arEt (2) o (2A]%:am=ﬁrar-fﬁmfrarlﬁa Fara Pwardt, 1994, ¥ faw o (2)

9 (2A) ¥ ggd RuiRg wox 8.1.-7 ¥ fraw Td IAE A ﬁvmwmm{m , ¥y ST
ki mﬁémﬁ?ﬁwﬁﬂmﬁ taﬁ u:iﬁsrﬁr %\;gr FUT, T I

/ Aamee, W ey =i W T FA ™ ﬁwﬁaﬁwﬁuﬁsﬁmimm%[

e A eslunderauhaectxon2and oftheaechonSGthelﬁnanceActw%shall in For ST.7 as
prcscn edunderRuleQ [2! Servme Tax Rulea, 1994 and shall be accompanied by a copy of order
of Commissioner Cen se or Commtss:lone:r. Central Excise (Appeals! (one of which shall be a certified
S issloner ?%‘.1:‘:::1“‘& ,’Sermoeb axvo fie the appesl betp ot Tribaned oner or Deputy

OMINissioner o o file
faT e, d=ily gey qOF Ud $aEs m(ﬁﬁzaptsrﬁamﬁt # =i 3w O aﬁﬁw 4 &
HTCT 35T ¥ Aa0E a‘rﬁﬁ%ﬁwaﬁﬂw 1994 & g7 63 kmﬁaﬁmﬁwﬁmtwm anhtﬁ'q
SR # s F W ST “%EF/W%THTJT 10 wﬁwmq#ou mmqarrgﬁn mmﬂr s st
ﬁ\mﬁaﬁ,wwﬁmm, ﬁ:mm qreft o R & mrﬂrm% TEN

st *ai firg g e o e anfae

{i) amn 'ﬁ% =

(i) e o $Y ot 1 g it

{iii) A4 9ur ¥ w6 ¥ wila 3w o

- awd g B v awy ¥ v vy od- 2) iR 2014 % aror & g Rt st iR & e Rerofis

QT 1/
For an ap, mb?ﬂmw:rzlme ESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made letoSeruoeTaxunderSectlon&oftheFmanceAct, 1994 peal again st this order shall lie
before the Tribunal on p ent of 10% of the dut demandedwheredutyorduagr

p;enal ty are in dispute, or
ty, where penalty alone is in dispute, provided the amount of pre-deposit payab
ceiling of Rs, 10 Crores,

Under Central isc and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 I);

it} amount of erroneous Cenvat Credit taken;

) amount ayable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not :Ep mﬂgg stay application and appeals

pendmg before any appellate authority prior to the commencement of (No. 2] ct, 2014,

m%.%w% %‘W m@%ﬂ ﬁ'ﬂ'l'ﬂ' FL i:g.::gﬁg—1100(."!1 iﬂ'ﬂm

e would be subject to a

’ ﬁl n ap lies to the L}g Secrz%to LBe Go% mmm if,
éégt?o% i ﬂtg m& the CEA'1944 in respecf [} s ed by first proviso to sub-

R e BT A T S R T

f t&ﬁl %curs it fro factory to another
%leo ‘m v:%:bﬁ ing e course ;:'ooesmsmag E:f'.fthe gmcla;EI warehouwchse m'i:ht'lt.;ae orin 81'%;:1@
gg(ﬁﬂ%gwhﬁﬁngg ﬁkﬁﬁqﬁr#m mﬂﬂﬁﬁmmm% (faz) inrmﬁif
In ofbt.v.:fq-ra?:'vfl'ET g rl:c::dt:o'Iss territ tmI:: excisable
Case reba 1) EXC15E On CEXPpo any CoOuty ar errio:
material used in the msgufacture of th%ogoods which are exported 1:1;1;:y any counu'? o(:'uterggorv ogtggdgnmdm
TR I e w7 e f fET A A ;};ﬂaﬁmﬁwﬁtm T/
In case of goods'exp outside Indmexportto al or Bhutan, without payment of duty.

T“ﬁ; %ﬁ%ﬁg?ﬂg?%ﬁ iﬁram 109 %m%mw*mg%?ﬁ -~
Cl]'ed.l t ﬁ:::ﬂegem%:ﬁlnﬂhﬁer su o%q%%y &w&d ‘iﬁtgp"éﬂﬁ} Di-lh grpéﬁewl?‘mtgs

date appomte Finance (No.2) Act,
Qﬂwﬁgmﬂmﬁ% %ﬁrﬁaﬁﬂwm % 00 %
TILE ATHET

@%‘ . 1944 ﬁem'rlas EE*W% wﬁgﬁﬁ* 9T TR- G‘Eﬁ m
'l‘heabovemgcamﬁllm beéngl:n g mFormNo EA—Btgg Rg.lee Qofa]C:émalExuse

e e B SR
EE of CEA, 1 oogngagor Head of Acco encmg paymen ° prescn Section 3

W*mwﬂw Ht Farft fit

mmqm a%uﬂ’«r at ¥ 200/- W ‘% mﬂkuﬁﬁwmwmw&ﬁmﬁa‘?m

S o gyt ., g s g e s

T ?@E&%@W%@@%%ﬁﬁmmw‘“ﬁim

if the order oovers v bers of order- in O should be pald
e G o ot a1 one bl 6 Appclla toimal i B g ﬁ?“?ﬁotf' T
mﬁﬁaw . 1975, ¥ FA-1 ¥ ST o AW 04 wweT e A A 0 REIRT 6.50 o w7

Dne oY ot el G0, a0t case may b et the ovder of th adiudicaring gyghoity shal s

mﬁmmwﬁ,ﬂ*‘g‘é‘mw (w7 Rty Rk, 1982 ¥ affie T o waRET ATt W

tum is ted to th
m e ver ?ég,ul ggzd other related matters contained in the Customs, Excise

ﬁwmmamm fawga ok FdiEw smruEt % fag, sefremdt Rwrfle dqase
etagfd anc{ lateat glommm %ecﬁ]milof appeal to the higher appellate authonty, the




.:_ . M’\- .

Appeal No: V2/57/BVR/2021

:; ORDER-IN-APPEAL ::

-

M/s. Mohini Construction Co., Chalala (hereinafter referred to as “Appellant”) has
filed Appeal No. V2/57/BVR/2021 against Order-in-Original No. 01/AC/CGST/BVR-
3/DIV/2021-22 dated 30.09.2021 (hereinafter referred to as ‘impugned order’) passed by
the Assistant Commissioner, CGST, Division-3, Bhavnagar (hereinafter referred to as
‘adjudicating authority’). '

2. The facts of the case, in brief, are that ‘the Appellant was engaged in providing
construction service and was registered under the Finance Act, 1994(“the Act”).
Proceedings were initiated by the officers of Directorate General of Goods and Service Tax
Intelligence, Vapi Unit (DGGI) against certain contractors (including the Appellant), on
the grounds that these contractors were not paying service tax on services provided to
various ‘Government authorities. During the course of investigation, it appeared that the

Appellant had not paid service tax to the tune of Rs. 8,84,982- in respect of some
' contracts/works. . Accordingly, a SCN dated 20.06.2020 was issued to the Appellant

proposing as to why:-
(i) . Service Tax (including SBC & KKC) amounting to Rs. 8,84,892/- shouid not
| be recovered under the provisions of Section 73(1) of the Act and amount of Rs.
98,982/~ paid- by the Appellant should not be appropriated against the above
amount; _ | B _
(i) Interest on sbove demand should not be recovered under Section 75 of the
Act and amount of Rs. 41,954/~ already paid by the Appellant should not be
appropriated; - - o
@ii) Penalty should not be imposed under Section 78(1) of the Act; and amount
of Rs. 11,001/- already paid should not be appropriated; o
(iv)  Penslty should not be imposed under Section 77(1) of the Act;
() Penalty should not be imposed under Section 70 of the Act read with Rule
7C of Service tax Rules, 1994. ' '

2.1  The adjudicating authority vide the impugned order, after considering the
submission made by the Appellant, has confirmed the proposal made in the SCN.

3. Being Qégﬁeved by the impugned order, the Appellant preferred the appeal
contending, inter-alia, as under: '

() They bad provided services during the period from 01.04.2015 to
30.06.2017 to the State Government and entered in agreement with the Executive
Engineer, R &B Panchayat Division, Surat (Agreement No. B-2f169r'2015-16
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(ii)

4.

Appeal No: V2/57/BVR/2021

units) and District Panchayat, Valsad (Agreement No. BSD/ANG/2015-16 dated
07.11.2016 to construct a low-cost house for 27.58 sq.m (3.81x7.27) under Halpati

Aawas Yajna;

Their works are fully exempted under Notification No.25/2012-Service Tax dated
20.06.2012 as amended by Notification No. 09/2016-Service Tax dated 01.03.2016

(Sr. No.14);

Personal hearing in the. matter was held through virtual mode on 25.03.2022. It was
attended by Shri Pradyumansinh M. Rathod, Authorized Representative of the Appeliant.
He re-iterated the submission made in appeal memorandum. He also stated that the firm

has constructed houses under low cost housing scheme of Government of Gujarat and they

were eligible for exemption under the notification.-

5.

I have carefully gone through the facts of the case, the impugned order and thc
written and oral submissions made by the Appellant. The issue to be decided in the case is -

whether the impugned order conﬁrming service tax demand of Rs. 8,84,892/- under
Section 73 of the Act, along with interest under Section 75 and imposing penalty under

Sections 77 and Section 78 of the Act and also appropriating the amount already paid by

the Appellant, is correct, legal and proper or not.

L

dated 01.09.2015 (for 72 units)) & B-2/209/2015-16 dated 11.09.2015 (for 88

6. Ongoing through the case records, I find that the demand has been confirmed in
respect of following works carried out by the Appellant: '
(Amount in Rs.)

Sr. | Work Order No. & | Amount Rate |Value of | Rate | Service

No | Date involved of | Service of Tax | Tax

abate recoverable
ment

1. | B-2/209/2015-16 74,47,810/- | 60% | 29,79,124/- | 14.5% | 4,31,973/-
dtd.11.09.2015 -

(Various Awas at
Bardoli Taluka (88-|
units) ' .

2. 1B-2/169/2015-16 60,99,339/- | 60% | 2439736/ | 14.5% 3,53,762/-
dtd.01.09.2015 Various ' '
Awas at Bardoli Taluka
(72-units) _ .

3. | VZF/230007247 8,93,245/- | 60% | 1,78,649/- | 145% | 25,904/
(under RCM S8.Tax on '

50% of value) :

4. | BSD/ANG/2015-16 12,22.381/- [ 60% |4,88,952/- |15% | 73,343/-
dated 07.11.2016
(Construction of
Anganwadi at various
village of Borsad
Taluka)

Total Service Tax 8,84,982/-
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" Appeal No: V2/57/BVR/2021

" 6.1. Itis observed that the Appellant had not disputed their liability in respect of work

orders mentioned at Sr. No. 3 & 4 of the table above and have paid their liability along
with interest and penalty, which has been appropriated in the impugned order by the .
adjudicating authority. The Appellant had paid the applicable service tax amount of Rs.
25.904/- in respect of Work Order No. VZF/230007247 (for services provided to M/s.
Rehance Industries Limited) and had furnished copy of Challan and ST-3 returns to the
investigating authority (Para 5 of the SCN). It is further observed that the Appellant has
also paid Rs. 1 25,938/~ (Service Tax of Rs. 73,343/- + Interest Rs. 41 ,954/~ + Penalty Rs.
11001/~ ) in respect of Work Order No. BSD/ANG/2015-16 dated 07.11.2016

- (Construction of Anganwadl at various village of Borsad Taluka) before the issuance of
‘SCN (Para 9.2 of the SCN). I find that the demand in respect of these two work orders are

not contested in the present proceedings.

62. As regards the two Work Orders mentxoned at Sr No. 1 & 2 of the table above, 1
find that the Work Order No. B-2/200/2015-16 dated 11.09.2015 and No. B-2/169/2015-16
dated 01.09.2015 (herein after referred to as “the impugned work orders”) have been
allotted by the concemed Government authority to the Appellant for construction of 88 and

f 72 units of various Awas respectively at Bardoli Taluka. The Appellant has, in the grounds
. of appeal, ¢ claimed exemption under Serial No. 14 of the Mega Exemptlon Notification No.

25/2012-Service Tax dated 20.06.2012 as amended. During the personat hearing also, the
authorized representative of the Appellant had stated that it has constructed houses under
the low. cost housing scheme of Government of Gujal‘at and it was eligible for exemption.
I further find that the Appellant, in their submission before the adjudicating authority, had
claimed that awas / tesidential units constructed under the impugned work orders are
independent units situated at different places without common 'facilities and hence, would
not be covered under residential complex The Appellant had, before the adjudicating
authority, also claimed that it was also eligible for exemptlon under clause (c) and (oa) of
the Mega Exemption Notification. They have also relied upon the Hon’ble Tribunal’s
judgment dated 13. 03.2020 in the case of Shri Prakash Wadhwani Vs. Commissioner of
Central Excise, Customs and Service Tax, Bhopal (Servme Tax Appeal No. 52243 of 2016
[DB]) in support of 1he1r contention.

6 3 The relevant provisions under Senal No 14 of the Mega Exemption Notification
No. 25/2012 ST dated 20.06. 2012 as amended by Notification No. 9/2016 — ST dated
01 03.2016 are reproduced below -

1 4 Servxces by way of construction, erecnon, comm:ssronmg, or installation of
; works pertaimng to,- -

'Page 5 of7




Appeal No: V2/57/BVR/2021

{a) railways, excluding monorail and ~ metro;
Explanation.-The services by way of construction, erection, commissioning
or installation of original works pertaining to monorail or metro, where
contracts were entered into before st March, 2016, on which appropriate
stamp duty, was paid, shall remain exempt.

()] a single residential unit otherwise than as a part of a residential complex;

(c) low- cost houses up to a carpet area of 60 square metres per house in a
housing -project approved by competent authority empowered under the
‘Scheme of Affordable Housing in Partnership’ framed by the Ministry of ’
Housing and Urban Poverty Alleviation, Government of India;

(ca) low cost houses up to a carpet area of 60 square meires per house in a
housing  project approved by the competent  authority under:

(i) the "Affordable Housing in Partnership” component of the Housing for
Al (Urban) - Mission/Pradhan Mantri . Awas Yojana;

(i) any housing scheme of a State Government.

@ Post- harvest storage infrastructure for agricultural produce including a
cold storages for such purposes; or '

fe) mechanised food grain handling system, machinery or equipment for units
processing agricultural produce as food stuff excluding alcoholic
beverages;

6.4. I find that the Appellant has contended in the appeal mcmoraﬁdum that these two
work orders pertained to construction of low cost houses for 27.58 square metres under
Halpati Awas Yojana and has submitted copies of plan with__ the memorandum. The
adjudicating authority in Para 8.1. of the impugned order held that the appellant had not
furnished documéntary evidences showing that the residential units constructed by them
were under the ‘Scheme of Affordable Housing in Partnership’ framed by the Ministry of
Housing and Urban Poverty Alleviation, Government of India for claiming exemption
under Entry No. 14 (c) of the above Notification. I find that the impugned order was
passed without affording the appellant any opportunity for personal hearing. The appellant
\&as granted three dates but there is no record for any request for adjownment. Further,
there is nothing on record to suggest that the documents subthitted in appeal memorandum
were prbduced before the adjudicating authority. Hence, 1 find that the impugned order has
been passed in violation of principle of natural justice. It would be in the interest of justice
that the matter is remanded to the adjudicating authority to examine the matter afrosh after
according the appellant to represent their case as part of natural justice. The appellant is
also directed to submit the documents relevant to the case before'the adjudicating authority
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| 9. The appeal fﬂed-By the Appellant is disposed off as above.

"Appeal No: V2/57/BVR/2021
v

7. I find that there are factual discrepancies in the impugned order. The édjudjcating
authority, at Para 10 of the impugned order, has observed that the Appellant had paid
service tax of Rs. 25,904/- and Rs. 73,343/~ so, the total amount paid by the Appellant
works out to Rs. 99,247/-. Whereas, .the amount appropriated against the confirmed service
tax demand is Rs. 98,852/~ only. Further, the remaining demiand mentioned at Para 10 of
the impugned order is Rs. 7,85,735/-, whereas in the order portion it is mentioned as Rs.
7,86,130/-. It also appears that the adjudicating authority has wrongly appropriated the
penalty amount of Rs. 11,001/~ paid by the Appellant @15% of Rs. 73,343/- in respect of
Work Order No. BSD/ANG/2015-16 dated- 07.11.2016, against the penalty of Rs.

- 7,86,130/- imposed under Section 78 of the Act, in respect of the 1mpugned work orders. I

find that the above factual discrepancies are also required to be verified and corrected by

- the ad_]udlcatmg authority in de-novo proceedings.

8. In view of the above, I set aside the iinpugned order to the extent of confirming the
demand of service tax in respect of the impugned work orders with a direction to decide
the matter afresh as per the findings recorded at Para 6.4. and 7 above. The appellant is

“also directed to produce necessary documents before the adjudicating autfloﬁtyf
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M/s Mohini Construction Co
Chalala, Dist. Amireli. '
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