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Appeal No: ¥2/49/GDM/ 2021

-

:: ORDER-IN-APPEAL ::-

M/s. Hardik Hotels Pvt Limited, Gandhidham (herein_after referred to as “Appellant™)
has filed Appeal No. V2/49/GDM/2021 against Order—in-Ori.g.inal No. 39/JC/2020-21 dated
30.03.2021 (hereinafter referred to as ‘impugned order’) passed by the Joint Commissioner,
Central GST, Kutch, Gandhidham (hereinafter referred to as ‘ﬁdjudicating authority’).

2. The facts of the case, in brief, are that the Appellant was engaged in providing various
services viz. Hotel Inn, Club and Guest House Service etc. and was having Service Tax
Registration No. AACFH7185BSDO01. Intelligence gathered by the Preventive Wing,
erstwhile Central Excise, Gandhidham revealed that the Appellant had provided various
taxable services and collected service tax from their customers but did not deposit the same
in Government account. Accordingly, investigation was carried out by the departmental
officers in the matter. On the basis of the investigation, a Show Cause Notice dated
13.11.2019 was issued to the appellant proposing as under: |
| (1) Demand and recovery of service tax amount of Rs. 1,00,57,834/— for the period
from F.Y. 2014-15 to F.Y. 2017-18 (upto June-17) along with interest, by invoking
extended period of limitation under proviso to Section 73 (1) of the Finance Act,
1994 (“the Act™); ' |
(2) appropriation of an amount of Rs. 30,31,512/- and Rs. 1,07,874/- already paid
by the Appellant towards service tax and interest liability respectively;
(3) imposition of penalty under Section 76, 77 & 78 of the Act ; |
(4) recovery of late of fee under Section 70 of the Act read with Rule 7C of the
Service Tax Rules, 1994 for not filling /late filing ST-3 returns.

2.1 The Show Cause Notice was adjudicated vide impugned order wherein the adjudicating
authority has passed orders as detailed below:
(1) He has reduced ﬂ_w sérvice tax dcmahd from Rs. 1,00,57,834/- to Rs. 58,92, 550/-
after extending the benefit of abatement and appropriated the amount of Rs.
38,53,672/- paid by the Appellant, towards above service tax liability;
(2) Confirmed the demand of interest under Section 75 of the Act and appropriated
an amount of Rs. 1,07,874/- paid by the Appellant towards interest liability;
(43) Imposed a penalty of Rs. 10,000/- under Section 77 of the Act and a penalty of
Rs. 58,92,550/- under Section 78 of the Act;
(4) Imposed a late fee of Rs. 1,35,100/- under Section 70 of the Act read with Rule

1C of the Service Tax Rules, 1994;
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alia, as under:
1) They had paid service tax along with interest and filed ST-3 returns before
issuance of Show Cause Notice and hence, their case is covered by provisions
contained in Section 73(3) of the Act and under the circumstances, Show Cause
Notice itself was not required to be issued by the adjudicating authority;
fii) In terms of provisions of Section 73(3) of the Act, the notice specified under
‘Section 73(1) of the Act shall not be served where the ‘service tax not paid’ had been
paid by the person either on his own ascertainment or on the basis of tax ascertained
by the Central Excise Officer, before service of notice on hifn under sub-section (1)
in respect of such service tax and inform the central excise officer of such payment
I writing, who on receipt of the said information shall not serve any notice under
sub-section (1) in respect of the amount of service tax so paid;
(iii)  The liability ascertained by the Appellant as well as the central excise officer
for the period is as under:

Service Tax payable, as ascertained by the Appellant

Nature of | 2014-15 2015-16 2016-17 April-2017 to | Total
Service June-2017

Room 0,99.838 11,23,313 | 14,30,061 | 2,65.272 38,18,484
Tariff '

Restaurant | 5,49,940 6,653,067 7,03,727 1,55,332 20,74,066
service

Total 15,49,778 | 17,88,380 | 21,33,788 | 4,20,604 58,92,550

Service tax payable ascertained by the Joint Commissioner.

Nature of | 2014-15 2015-16 2016-17 April-2017 to | Total
Service June-2017

Room 9,99.838 11,23,313 | 14,30,061 |2,65,272 - | 38,18.484
Tariff

Restaurant | 5,49,940 6,65,067 7,03,727 1,55,332 20,74,066
service

Total 15,49,778 | 17,88,380 | 21,33,788 | 4,20,604 58,92,550

The periodical payment of service tax dues are as follows:-

April-2017 to June-2017
Particular Paid Paid Challan Challan Date of
through through amount No. payment
cenvat various
credit challans
Room tariff | O 3853672 As per OIO
and 295970 295970 33 _ 06.06,2019
Restaurant 240000 240000 119 03.04.2019
service 531430 531430 35 06.06.2019
4521072 Paid by challan
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It can be seen that the service tax payment was made on before 06.06.2019 itself;

(iv)  The amount payable was ascertained by the central excise officer during their visit
on 04.10.2018 and the amount pajrable as service was ascertained by the central
excise officers on the basis of the documents like Balance Sheet, 26AS and other
documents furnished by them; that Director of the Appellant in his statement had
stated that due to non-receipt of the fund there was delay in the payment of service
tax; _

(v)  The present case is fully covered by the provisions of sub-section 3 of the section 73
and the adjudicating authority was not required to issue SCN as per the provisions of
Section 73(3) of the Act; |

(vi)  The application of Section 73(3) of the Act is restricted by the provisions contained
in the sub-section (4) of Section 73 of the Act . It is settled position of law that the
allegation in respect of ingredient viz., fraud, collusion, willful misstatement,
suppression of fact or contravention of law; with intent to evade the tax payment
must be cogently expression the SCN. However, notice fails to comply with this
requirement.

(vii) The notice mere stated that the assessee appellant had suppressed the alleged non-
payment of tax by not filing the prescribed return. However, in the.para 5 of the said
impugned SCN ., the notice itself stated that on scrutiny of the balance sheet, 26AS ,
income tax form, and other document of the appellant they determined the service
tax liability.

(viii) The entire value of the services has been declared in the books of accounts for the
relevant period. Therefore, when the service tax liability is itself determined based
on the balance sheet and other books of accounts maintained by the appellant

. therefore the charge of suppression of facts with an intent to evade tax payments does
no.t hold water.

(ix) Accordingly, the ingredient mentioned in the section 73(4) had not been cogently
expressed in the said SCN therefore the provision of Section 73(3) of the Act is
applicable in the present case. The SCN was issued in contravention to the provisiop
of Section 73(3) of the Act and therefore whole proceeding initiated by this illegal
SCN vitiated and the OIO passed by the adjudicating authority must be held as
illegal, invalid and without authority of law.

(x)  They rely upon following case laws in support of their contention:

(@)  Onward E-Services Ltd — 2019 (21) GSTL 167(Tri.Mumbai)
(b)  Thyssenkrupp Electrical Steel India Pvt Ltd —2016 (45) STR
99(Tri.Mumbai})

Bhoruka Aluminum Ltd — 2017 (51) STR 418-(Tri.Bang)
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(xi) Interest and penalty under section 77 is also not imposable as the demand is not legal
and liable to be set aside '

(xit)  Without prejudicing the content of the above submission and without accepting, it
is to submit that the Appellant were in the bona fide belief that the charges as stated
in the SCN are not falling under the definition of taxable service and service tax is
not applicable, Therefore, the bona fide Appellant should not be penalized .

(xiii) The issue involved in the appeal is of interpretation of Notification hence penalties
under section 77 and 78 under the Act may be waived under Section 80 of the Act;

(xiv) The reliance is placed upon the case of CST Mumbai Vs. Boparai’s Martial Security

' Services Pvt Ltd (2014(34)STR 45(Tri.Mumbai); '

(xv)  Even the service tax is not payable on the basis of the above submission. Since the
service is not payable at all therefore the penalty imposed must be considered as
excessive and therefore the Appellant must be relieved from the imposition of
penalty. Even the demand is time barred therefore the appellant must be saved from

being penalized.

4. Personal hearing was conducted in virtual mode through video conferencing on
14.07.2022. Shri Sudhir Kumar Maheshwari, Authorised representative of the Appellant,

attended the hearing. He re-iterated submission made in appeal memorandum.,

3. Ihave carefully gone through the facts of the case, the impugned order, the Appeal
Memorandum and oral submissions made at the time of hearing by the Appeliant. The issue
to be decided in the present case is as to whether the impugned order confirming service tax
demand of Rs. 58,92,550/- under Section 73(1) of the Act, along with interest under Section
75 and imposing penalties under Sections 77 and 78 and late fee under section 70 of the Act

is correct, legal and proper or not.

6. Ongoing through the records, 1 find that the Appeliant was engaged in providing
taxable services viz. Hotel Inn, Club and Guest House Service etc. and had allegedly
collected service tax from their customers but did not deposit into the Government account.
Accordingly, proceedings were initiated against the Appellant and a SCN was issued
proposing recovery of service tax amount of Rs. 1,00,57,834/- along with interest and
penalties. The adjudicating authority has vide impugned order, after considering the
submissions, has extended benefit of abatement @ 60% and @ 40% on Restaurant service
and Room Accommodation service respectively and confirmed the demand of service tax of
Rs. 58,92,550/; [Rs. 20,74,065/- (Restaurant service) + Rs. 38,18,485/- (Room
Accommodation service] against the demand of Rs. 1,00,57,834/- proposed in the SCN. The
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adjudicating authority also confirmed demand of interest and imposed penalties / late fee
under relevant Sections of the Act. The adjudicating authority has also appropriated an
amount of Rs. 38,53,672/— and Rs. 1,07,874/- already paid by the Appellant towards service
tax and interest liabilfty respectively.

6.1 1 find that the Appeliant has contested the demand on the ground that as they had
paid service tax along with interest and filed ST-3 returns before issuance of Show Cause
Notice and hence, their case is covered by provisions contained in Section 73(3) of the Act
and SCN was not required to be issued to them. The Appellant further contended that the
allegation in respect of ingredient viz., fraud, collusion, willful misstatement, suppression of
fact or contravention of law; with intent to evade the tax payment must be cogently expressed
in the SCN, however, the SCN issued to them failed to comply with this requirement. The
Appellant has also argued that extended period of limitations cannot be invoked in their case
as the entire value of the services have been declared in the books of accounts for the relevant
period and the service tax liability is itself determined based on the balance sheet and other
books of accounts. The Appellant has also relied upon various case laws in support of their

contentions.

6.2 I find that there is no dispute about the quantification of demand of service tax in the
impugned order and the same has been accepted by the appellant as per the calculations
made given by them in appeal memorandum. In order to examine the contention of the
Appellant that their case is covered under the provisions of Section 73(3) of the Act, it is

pertinent to refer the relevant provisions of Section 73 of the Act which are extracted below:-

SECTION 73. Recovery of service tax not levied or puaid or short-levied or short-paid or
erroneously refunded. — (1) Where any service tax has not been levied or paid or has been short-
levied or short-paid or erroneously refunded, [Central Excise Qfficer] may, within [thirty months]
from the relevant date, serve notice on the person chargeable with the service tax which has not been
levied or paid or which has been short-levied or short-paid or the person to whom such tax refund
has erroneously been made, requiring him to show cause why he should not pay the amount specified
in the notice :

Provided that where any service tax has not been levied or paid or has been shori-levied or short-
paid or erroneously refunded by reason of —

(@  fraud; or

()  collusion; or

(c) wilful mis-statement; or
(d)  suppression of facts; or

(e) contravention of any of the provisions of this Chapter or of the rules made
thereunder with intent to evade payment of service lax,
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by the person chargeable with the service tax or his agent, the provisions of this sub-sgctfon shall
have effect, as if, for the words [“thirty months "], the words "five years” had been substituted.

Explanation. — -

24) -

(3) Where any service tax has not been levied or paid or has been short-levied or short-paid or
erroneously refunded, the person chargeable with the service tax, or the person to whom such tax
refund has erroneously been made, may pay the amount of such service rax, chargeable or erroneously
refunded, on the basis of his own ascertainment thereof, or on the basis of tax ascertained by g Central
Excise Officer before service of notice on him under sub-section (1) in respect of such service tax,
and inform the [Central Excise Officer] of such payment in writing, who, on receipt of such
information shall not serve any notice under sub-section (1} in respect of the amownt so paid :

Provided that the {Central Excise Officer] may determine the amount of short-payment of service tax
or erroneously refunded service tax, if any, which in his opinion has not been paid by such person
and, then, the [Central Excise Officer] shall proceed 1o recover such amount in the manner specified
in this section, and the period of [thirty months] referred to in sub-section (1) shail be counted from
the date of receipt of such information of payment.

Explanation.f1] ----
Explanation 2, —-

{4) Nothing contained in sub-section (3) shall apply to a case where any service lax has not been
levied or paid or has been short-levied or short-paid or erroneously refunded by reason of —

(a) Sfraud; or
®) collusion; or
(c) wilful mis-statement; or

(d) suppression of facts; or

(&) contravention of any of the provisions of this Chapter or of the rules made thereunder
with intent to evade payment of service tax.

From the legal provisions above, it is clearly emerging that the SCN is not to be issued only
in the cases where the assessee makes the payment of entire amount of service tax short-paid
or short levied, along with interest, whether on the basis of own ascertainment or on the basis
of the tax ascertained by a central excise officer, before the issuance of SCN under sub-
section (1) of Section 73 of the Act. Itis ﬂso clear from the provisions of Section 73(4) of
the Act that the provisions of Section 73(3) will not apply in cases where the service tax has
not been levied or paid or bas been short-levied or short-paid by reason of fraud or collusion
or wilful mis-statement or suppression of facts or contravention of any of the provisions of

the Act or of the rules made thereunder with intent io evade payment of service tax.

6.3  In the present case, admittedly, the service tax amount based on Appellant’s own

assessment and as per impugned order, worked out to Rs. 58,92,550/- . In the Appeal memo,
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the Appellant has claimed that they had paid service tax of Rs. 49,21,072/- upto 06.06.2019
i.e., before the issuance of SCN dated 13.11.2019. As per the above payment particulars, the
Appellant has claimed that besides Rs. 38,53,672/- already appropriated in the impugned
order, it has made payment of Rs. 2,95,970/-, 2,40,000/- and 5,31,430/- on 06.06.2019,
03.04.2019 and 06.06.2019 respectively. The Appellant has provided copies of challans
showing payment of above amount.

6.4 I find that there are certain discrepancies in the payment details mentioned in the
SCN, impugned order and in the appeal-memorandum filed by the Appellant. As per the
facts narrated in the SCN, the Appellant had paid service tax amount of Rs. 30,31,512/- and
interest of Rs. 1,07,874/- only. Whereas, as per the details of personal hearing held on
30.03.2021, as recorded in the impugned order, the representative of the Appellant had
furnished particulars relating to payment of Rs. 5,00,000/- made on 04.10.2018, Rs.
2,77,648/- on 15.11.2018 and Rs. 44,512/- on 15.11.2021 (appearé to be a typographical
error as it should be 15.11.2018) before the adjudicating authority. It appears that the
adjudicating authority, by considering the above payment particulars and payment details
already mentioned in the SCN, has appropriated an amount of Rs. 38,53,672/- vide the

impugped order.

6.5 I also find that above facts have not been disputed by the Appellant in the present
proceedings. I further find that though the Appellant has furnished copies of challans
showing payment of Rs. 2,95,970/-, 2,40,000/- and 5,31,430/-, but it appears that the
Appellant had not furnished these payment particulars before the departmental officer during
the investigation, or, at the time of adjudication, hence, the same cannot be relied upon
" without verification by the jurisdictional authority. Under the circumstances, I have no other
option but to rely on the facts narrated in the impugned order, from which it appears that the
Appellant had made payment of only Rs. 38,53,672/- before the issuance of SCN. Thus, I
find that the Appellant had not paid entire service tax amount before the issuance of SCN,
and their case is not covered under Section 73(3) of the Act. Even otherwise, since the
demand of service tax has been confirmed by invoking the extended period, in terms of
provisions of Section 73(4) also, the benefit of Section 73(3) of the Act cannot be extended

to the Appellant.

7. As regards argument of the Appellant regarding invocation of extended period, I find
that similar argumenis were made by the Appellant before the adjudicating authority also.

dudicating authority has at Para-23 to 25 of the impugned order recorded his findings
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justifying the invocation of extended period of limitation in the SCN. The adjudicating
authority has observed that the Appellant had collected service tax from their clients but had
not cleposited the same with the exchequer and have willfully suppressed the facts from the
department by not filing the statutory returns. The adjudicating authority further observed
that Appellant’s deliberate omission clearly manifest that their intention was to suppress the
fact of having received the consideration towards rendering taxable service in order to evade
payment of service tax. The adjudicating authority also observed that above non payment
service tax would not have come to light if the department officer had not inquired into the
matter. The adjudicating authority also relied upon Hon’ble Supreme Court’s judgments for
invoking the extended period of limitation,

7.1 I find that the Appellant has not raised any cogent grounds to counter the above
categorical findings by the adjudicating authority. In the era of self-assessment, it is upon
the appellant to assess their tax liability and intimate the department by filing the ST-3
returns periodically, which the appellant has failed in this case. Hence, the adjudicating
authority has correctly invoked the extended period of limitation and imposed penalty under
Section 78 of the Act. Though the Appellant have relied upon following judgments in
support of their arguments but  find that none of these judgments is squarely applicable in

the present case as discussed below.

(@  Onward E-Services Ltd ~ 2019 (21) GSTL 167(Tri. Mumbdi):- In above
case, it was observed by the Hon’ble Tribunal that the assessee concerned had
correctly declared the value of its services in the ST-3 returns and hence, not
suppressed the material facts from the department. Whereas, in the present case the
Appellant had not filed ST-3 returns and thus, suppressed the value of services

rendered and service tax lability thereon, from the department.

(b)  Thyssenkrupp Electrical Steel India Pvt Ltd — 2016 (45) STR 99
(Tri.Mumbai).- The Hon’ble Tribunal while deciding the above matter had
categorically observed that the concerned assessee had reflected the fact of payment
of service tax under GTA services and Management or Business Consultant Service,
from Cenvat credit account in the ST-3 returns and paid the entire amount of service
tax before the issuance of SCN. On the other hand, in the present case the Appellant
had not filed the statutory returns and thereby concealed the facts of non-payment of
service tax from the department.

{c) Bhoruka Aluminum Ltd — 2017 (51) STR 418-(Tri.Bang):-In the above

judgment the dispute involved the non-payment of service tax as recipient of services
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of foreign company for maintenance and repair of capital goods. Also, it was
observed by the Hon’ble Tribunal that the assessee bona fidely believed that he is not
lisble to pay service tax but during the audit, the audit party informed him that he is
liable to pay service tax, then he immediately paid the entire service tax along with
interest. In the present case, the Appellant had already collected the service tax from
their clients and did not deposit to the Government account, and to suppress the

above facts, it did not file statutory returns.

7.2. 1find that in addition to the judgments of Hon’ble Supreme Court in case of CC Vs.
Candid Enterprises (2001(130)ELT 404(SC) and Commissioner Vs. Aafloat Textiles Pvt
Ltd (2009(235)ELT 587(SC) relied upon by the adjudicating authority, the ratio of judgment
of Hon’ble High Court in the case of Responsive Industries Ltd Vs. Commissioner (2019
(26) G.S.T.L. 457 (Bom.) is also applicable in the facts and circumstances of the present
case. The Hon’ble High Court at para-8 of the judgment has observed that:-

8. Fromthe recorditis undisputed that Appellant had not paid the service tax as the
outward transportation under the category of GTA for the period from April, 2009 to
December, 2011, this even though they had admittedly incurred expenses for the same. Itis
only during the course of EA 2000 audit that above non-payment of service tax on the part
of the Appellant was discovered by the revenue. This discovery on the part of the Revenue
led the Appellant to deposit the service tax as well as interest thereon even before the show
cause notice was issued by the revenue. In the above circumstances, even if the tax and the
interest on the same was paid before the issue of notice, it is not open fo the Appellant to
take benefit of Section 73(3) of the Act as the non-payment of the service tax was on account
of suppression with a mala fide intention to evade payment of service tax. Thus in view of
Section 73(4) of the Act, the benefit of Section 73(3) of the Act, claimed by the Appellant
would not be available.

73 In view of above, I concur with the observations of the adjudicating authority that
the non-payment of the service tax came to the fore only because of the proceedings were
initiated by the department against the Appellant. Accordingly, I find that it is a clear case
of suppression with an intention to evade the payment of service tax and hence, the extended
period has been rightly invoked for demanding service tax from the Appellant. Also, the
benefit of Section 73(3) of the Act cannot be extended to the Appellant as they had not paid
the entire amount of service tax before the issuance of SCN and the elements of suppression

are also present in the case.

8. The Appellant has argued that the interest and penalty under Section 77 of the Act is

not imposable as demand is not legal and liable to be set aside.

8.1. As already discussed above, the demand of service tax has been rightly confirmed
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against the Appellant, hence, the same is required to be recovered along with interest as
rightly held by the adjudicating authority relying on the judgment of Hon’ble Supreme Court
in the case of M/s. Pratibha Processors Vs. Union of India(1996(88)ELT12(SC) . Since the
Appellant had failed to assess the correct service tax liabilities and not paid service tax in
accordance with the provisions of Section 68 of the Act read with Rule of the Service Tax
Rules, 1994 nor filed statutory returns in time, I find that penalty under Section 77 of the
Act has also been rightly imposed.

9. The Appellant’s another contention is that they were in the bona fide belief that the

charges as stated in the SCN were not falling under the definition of taxable service and

service tax is not applicable. The Appellant further contended that the issue involved in the

appeal is of interpretation of Notification hence penalties under Section 77 and 78 of the Act
may be waived under Section 80 of the Act. The Appellant has also placed reliance upon the
judgment in the case of CST Mumbai Vs. Boparai’s Martial Security Services Pvt Lid
(2014(34)STR 45(Tri.Mumbai).

9.1  Ifind that when the Appellant had already collected the service tax from their clients,
the argunient that they were having bona fide belief about taxability of the service and
interpretation of Notifications, is absurd and did not merit consideration. I also find that the
judgment in the case of CST Mumbai Vs. Boparai’s Martial Security Services Pvt Ltd
(2014(34)STR 45(Tri. Mumbai) relied upon by the Appellant is also not applicable , as there
is no question of interpretation of Notification involved in the present case as the Appellant

had already collected service tax from their clients.

9.2 Since it is a clear case of suppression with intention to evade payment of service tax
collected from their clients as already discussed above, the adjudicating authority has rightly
imposed penalty under Section 78 of the Act relying on the judgments of the Hon’ble
Supreme Court in the case of Dharmendra Textile Processors & Others (2008(231)ELT
3(SC) and Rajasthan Spinning & Weaving Mills (2009(238)ELT 3(SC).

10. T also find that the adjudicating authority has rightly imposed late fee under Section
70 of the Act read with Rule 7C of the Service Tax Rules, 1994 for delay / failure to file ST-

3 returns.

11.  In view of above, I uphold the impugned order and reject the appeal filed by the

Appellant.
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12.  The appeal filed by the Appellant is disposed off as aboye.
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