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" :: ORDER-IN-APPEAL ::

M/s. Kutch Chemical Industries Ltd. Survey N-o. 166/1 & 3, 171/1 &

. 172, Plot No. 165, V_illage Padana, Near Aquagel Chemical Pvt. Ltd.

Gandhidham, (Kutch) 370240 (hereinafter referred to as “the Appellant”)
has filed the present appeal against Order-in-Original No.
05/AC/ GRD/ 2021-22 dated 22, 12 2021 (hereinafier referred to as “the
impugned order”) passed by the Assistant Commissioner, CGST Rural
Division, Gandhidham (hereinafter referred to as ‘Adjudicating Author!ty’)

2. The brief facts of the case are that the Appellant are having Central
Excise Registration No. AABCK8460AXM001 under rule 9 of the Central
Excise Rules, 2002 and are engaged in-the manufacture of excisable
goods i.e., drganic & In-organic Chemicals falling under Chapter No. 28
8 29 of the first schedule to the Central Excise Tariff Act, 1985. The
Appellant was availing the benefit of CENVAT credit and area-based
exernptlon under the notification No. 39/ 2001 CE dated 31.07.2001 and
regularly filed various claims for refund/re-credit of duties (Basic Excise
Dhuity, Education Cess and Secondary & Higher Education Cess) paid
through PLA under the said notification.

3. A Show Cause Notice No. 64/ 2010 dated 23.08. 2010 was issued
proposing recovery of an amount of Rs. 40,82,700/-, pertaining to Edu.
Cess and SHE Cess, which were dlleged to have been erroneously
refunded, in terms of Netxﬁcatlon No. 39-2001-CE dated 31.07.2001 read
with Section 11A, which was in-applicable to the Education Cess and
Secondary & Higher Secondary Edu. Cess. Interest at appropriate rate
under Section 11AB of the Central Excise Act was also proposed to be
demanded The adjudicating authority, vide the impugned order,
confirmed the demand of Rs 40,82,700/-, said to be erroneously
refunded in respect of Education Cess and Secondary & Higher
Education Cess unider the provision of Notification No. 39-2001-CE dated
31.07.2001 read with Section 11A along with interest at appropriate rate
under Section 11AB of the Central Excise Act, 1944,

4. " Being aggneved the Appellant has preferred the present appeal on

various grounds, inter alia, as below:-
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(i That the adjudicating authority has grossly erred in not appreéciating
the facts of the present case inasmuch as the adjudicating authority
has faiied to consider the fact that the re-credit orders sanctioning
the re-credit were not challenged by the department before the.
higher appellate authority and they -had become final. The .
adjudicating aut};ority has in the impugned order held that Section
11A is for the purpose of recovery of erroneous refund and there was
no need for filing any appeal for recovery of an erroneous ref{Jnd.
The adjudicating authority has failed to consider the fact that the
refund cannot be termed as erroncous until and uniess _the order
sanctioning such refund has been challenged and set aside in the
.appcllate proceedings. Since the departmehf did not prefer an appeal
before the Commissioner (Appeals} challenging such order, such '
refund cannot be termed as erroneous and a show cause .notice
cannot be issued for the purpose of recovering such refund and
relied upon following case laws:

i. M/s Ever ready Industries India Ltd., 2016 (337) ELT
189, (Madras High Court). ’

ii. M/s Madurai Power Corporation, 2008 (229) ELT 521
(Madras High Court). ' '

iii. M/s Honda Power Products, 2020 (372) ELT 30,
(Allahabad High Court).

iv. M/s TFL Quinn India Pvt. Ltd., 2016 (339) ELT 129
(Hyderabad Tribunal). |

v. M/s TVS Motor Company Ltd.,t 2017 (5) GSTN
85,{Bangalore Tribunal).

vi. M/s. Eicher Tractors, 2017(358) ELT 375, [Delh1 Tribunal).

(i} That The adjudicating authority has completely erred while holding
that the decision of the Hon'ble Gujarat High Court In the case of M/s.
Shri Siddhivinyak Syntex (supra) would not be applicable to the facts
of the present case. It is submitted that the adjudicating authority has
clearly mentioned that Circular No.162/73/95-CX dated 14.12.1995
was relied upon for the purpose of transferring the matter to the call
book. However, the adjudicating authority has failed to appreciate
that this circular was termed as illegal by the Hon'ble Gujarat High
Court in the case of M/s. Shri Sid&hivinyak Syntex (supra) and the

Hon'ble High Court has clearly stated that it was not permissible for

ﬂ* .
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" the department to keep the show cause notice pending for a period of

one decade for the reason that the outcome of some similar cases is
awaifed. in the present case, it is an undis_puted fact that the show
cause notice was kept in the call book for Fthe reason being that the
Hon'ble Supréme Court had vide two dcéisi_ons one in the case of M/s
SRD Nutrients Pvt. Ltd. and other in the case of M/s. Bajaj Auto Ltd. -
held tha_t the education Cess would also be exempt when the duly of
central excise is-exempt. Theréfore, the impugned order has been
passed without non application of mind inasmuch as it is not the case
that the Hon'ble Supreme Court finally settled the issue in the case of
M/s. Unicorn Industries Ltd. (supra), but in reality, the issue was
settled much earlier in favor of the assessee in the case of M/s. SRD

Nutriefits Pvt. Ltd. and M/s. Baja] Auto Ltd. Therefore, the action of

" the adjudicating authority to hold that no prejudice is caused to the

assessee and hence the decision of M/s Shri Siddhivinyak Syntex
(supra} would not be applicable is a finding completely illegal and
perverse. Therefore, the impugned order is liable to be set aside in the

interest of justice.

"~ The above‘ judgment of the Hon’ble Gujarat High Court has
been followed in several subsequent cases before the Gujarat High
Court namely; | L o

i. M/s. Aalidhara Textiles Engineers- 2018 {360) ELT 493,
ii. M/s Parimal Textiles-20 18(8)GSTL 361,
i, M /s Shivkrupa Proccssors, 2018 (362) ELT 773,
iv. M/s Adani Wilmar- SCA No. 0573/2018,

v. M/s. Apollo Tyres Ltd- SCA No: 16157/2018.

Applying the ratio of the judgment of the Hon’ble Gujarat High

" Court in case of M/s. Siddhivinyak Syntex and the other judgments

as above, the adjudication proceedings were delayed for a perlod of a
decade, without any cogent reasons and the entire case falls within
the bracket of the ratio laid down by the Hon’ble Gujarat High Cqu_rt
in case bf M/s. SiddhivinYak Syntex.

That Notification No.39/2001 -CE does not stipulate any procedure
for the purpose of recovermg erfoneous refund or for issuance of a
show cause notice, a show cause notice for recovering erroneous.
refund or central excise duty can only be issued under provisions of

Section 11A and when the provisions of Section 11A are applicable,
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the limitation period stipulated therein is also applicable. When the

department itself has not alleged any fraud or misstatement on the

part of the appellant, the show cause notice could not have been

issued invoking the extended period of limitation, and therefore, the

demand is time barred. The adjudicating authority has merely tried to
overcome the weighty submissions made by the appeliant ahq the
case laws relied upon by the appellant, by giving erroneous and flimsy
findings. Therefore, such ﬁndings being completely contrary to the
settled legal position, are not sustainable in the eyes of law. Hence the

impugned order being passed without application of mind and by non-

consideration of material facts is liable to be set aside in the interest

of justice.

kY

That it is a settled legal position that when at a given point of time a

decision was in favor of the assessee- and such assessee does
something in view of such decision, then it cannot be alleged that

there was a suppression or mis-declaration on the part of the assessee

which would mandate invocation of extended period of limitation. ,

Therefore, the entire demand in the present case is fully time barred

and such recovery is not permissible in law and relied upon folioyving

case laws: : - |

(i) M/s. Magus Metals Ltd., 2017 (355) ELT 323, (Hon’ble SC}.

(i) M/s Shaikh Igbal Mohammed, 2019 (25} GSTL 545, ( Tri.
Hyderabadl). _ i

(i) M/s. Ajit- India Pvt. Ltd., 2018 (19) GSTL 659, ( Tri. Mumbai).

{iv) M/s. Banswara Syntex Ltd.,, 2007 (216) ELT 16, (HC,

Rajasthanj.

That, the Hon’ble Supreme Court has on 'many occasions dealt with
such situations and it has been categorically held that if there is a

decision in favor of an assessee and such decision is reversed by the

Appellate Court at a subsequent stage, then the extended period of

limitation would not be available to the department and merely
because the Appellate Court has taken a contrary view, would itself
not be a ground for invocation of extended period of limitation and

relied upon the following case laws.

@  M/s. Essel Pre-pack Ltd. 2015(323) ELT 248, (Hon’ble SC).

(i)  M/s. Blue Star Lid.; 2015 (322) ELT 820, (Hon’ble SC).
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(i) M/s. Kiran Ispat Udhyog, 2015 (321} ELT 182, (Hon’ble SC),
(iv) M/s. Sonnen Flex Abrasives Pvt. Ltd., 2016 (343} ELT 57, (HC,
Mumbai).
(v) M/s. Reliance Industries Ltd., 2009 (244) ELT 254,
(Ahmedabad Tri.)
(v Vijay Kumar Arora,2016 (335) ELT 754, (Delhi Tri.).

(vi) That, the law about invocation of extended period of limitation is well
settled. Only in a case where the assessee knew that certain
information was’ required to be disclosed and yet the assessee
deﬁbergtely did not di'sclose' such information, the case would be that
of suppression of facts. When the Excise Officers called for certain
information and the assessee did not disclose the same or delibcrately
disclosed wrong information that would be a case of willful mis--

_ statement. Even in cases where certain information was not disclosed
as the assessee was under a bonafide impression that it was not duty
bound to disclose such information, it would not be a case of
suppression of facts as held by the Hon’ble Supreme Court in the
landmark cases of Padmini Products end Chemphar Drugs &
Liniments reported in 1989 (43) ELT 195 (8C) and 1989 (40) ELT 276
(SC) respcctiveiy.h In fa;ct, the present one is a case where all the facts
discussed in the show cause notice were within the knowledge of the
Department right from day one. Under these circumsté.nces, the show
cause notice is barred by liﬁlitation and there is no justification in the
action of invoking extended period of limitation in the facts of the

present case.

5. Personal hearing in the matter was held on 09.11.2022. Shri Vijay
Thakkar, GM Commercial, authorised representative of the appellant,
attended the personal hearing. He reiterated the subrnission made in the
appeal. He also handed over a paper book containing his authorization for
the hearing, furthér submitted and the case laws relied by them. He
submitted that in the absence of any fraud or suppression on their part,
extended period for issuing SCN cannot be invoked. As they have met all the
conditions prescribed in the notification, they are ehglble for the refund. In
this. regard they also rely on the case laws cited by them. Therefore, he
requested to set aside the OIO and allow the appeal. |

Discussion & Findings: |
/B
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6. I have carefully gone through the facts of the case, impugned order

and submissions made by the Appellant in appeal memorandum. The issue

to be decided in the present appeal is whether the impugned order

confirming demand for alleged erroneously sanctioned refund of Education
Cess and Secondary & Higher Education Cess under the provisions of the
Notification No0.39/2001-CE dated 31.07.2001, as amended, read with
Section 11A of the Central Excise Act, 1944 is correct, legal and proper or

. not.

7. On perusal of the records, I find that the Appellant was availing the

benefit of area based Exemption Notification No. 39/2001-CE dated .
31.7.2001, as amended. The Appellant had filed re-credit applications for _

refund/re-credit of Central Excise Duty, Education Cess and S.H.E. Cess
paid from PLA on clearance of finished goods manufacturgd by them during
the peried from April-2005 to February-2007, which were processed and

sanctioned vide various Re-credit orders issued . at material time.

Subsequently, Show Cause Notice was issued to the Appellant on the ground -

that exemption under the said notification was available only to Central
Excise Duty and the said notification did not cover Education Cess.and
Secondary & Higher Education Cess and hence, the Education Cess and

S.H.E Cess were erroneously sanctioned to them. The impugned order

"confirmed demand of Education Cess and S.H.E Cess along with interest.

7.1 The Appellant has contended that earliet decisions of the Hon’ble
Supreme Court in SRD Nutrients and Bajaj Auto being in favour of the

assessee and not having been set aside or overruled cannot be disregarded -

or refused to be followed by the respondent and even after noticing their
pleas on this fssue, the respondent has followed the view of the Supreme
Court in Unicorn case to decide against the assessee ignoring divergence of
Jjudicial opinion which necessitates every demand beydnd normal period of
limitation of t;)ne year to be impermissible and the respondent ought to have
dropped the demand. The Appellant further contended that there cannot be
a demand without bar of limitation indefinitely and such illegal action of the

Revenue cannot be sustained, both on facts and in law.

‘8. I find that Show Cause Notice in the case was issued on 23.08.2010

by invoking the provisions of Section 11A(1) of the Act for demanding
Education Cess and S.H.E. Cess sanctioned during the period from April-

2005 to February-2007. Apparently, entire period involved in the SCN is

beyond normal period of limitation of one year. However, the SCN has not
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alleged about existence of any of the ingredients required for invoking

extended period of limitation i.e. fraud, collusion, wilful mis-statement,

suppression of facts, contravention of any of the provisions of the Act or of

the rules made thereunder. Thus, issuance of Show Cause Notice under

Section 11A(1) of the Act for a period beyond normal period of limitation

without demonstrating existence of ingredients mentioned in Section 11A

ibid is not sustainable.

8.1 1 observe that the adjudicating authority has g_iveli following findings

in the impugned order on the bar of limitation:

9.

“26. ....... Ifind that the SCN for recovery of erroneous refund has been
issued in terms of Notification No 39/2001-CE dated 31.07.2001. On
perusal of the said Notification, it is clearly evident that the said
Notification is self-contained Notification and the entire procedure for
exemption, refund/re-credit procedure, conditions, eligibility, recovery,
adjustment of excess or less refund etc. are prescribed in the
Notification itself. Therefore, any recovery or erroneous refund is also
governed by this Notification and it does not stipulate any time limit for
recovery of such erroneous refund. The self-contained Notification are
different from the normal exemption Notifications. Once the conditions
are prescribed in the self-contained Notification, then they will prevail
over the conditions laid down in general provisions.” -

It is pertinent to examine provisions of re-credit of Central Excise duty

contained in said notification prevailing at material time, which are

reproduced as under:

2A. Notwithstanding qny.thing contained in pai‘agraph 2, -

(a) the manufacturer at his own option, may take credit of the
amount of duty paid diring the month under consideration, other
than by way of utilisation of CENVAT credit under the CENVAT Credit
Rules, 2002, in his account current, maintained in terms of Part V of
the Excise Manual of Supplementary Instruction issued by the
Central Board of Excise and Customs. Such amount credited in the
account current may be utilised by the manufacture for payment of
duty, in the manner specified under rule 8 of the Central Excise
Rules, 2002, in subsequent months, and such payment should be
deemed to be payment in cash; :

Provided that ...

(bj the credit of duty paid during the month under consideration,
other than by way of utilisation of CENVAT credit under the CENVAT
Credit Rules, 2002, may be taken by the manufacturer in his account
current, by the seventh day of the month following the month under
consideration; , . _

(c) amanufacturer who intends to avail the option under clause (a),
shall exercise his option in writing for availing such option bef?re
effecting the first clearance in any financial year and such option
shall be effective from the date of exercise of the option and shall not
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be withdrawn during the remaining part of the financial year;
Provided that ... '

(d) the manufacturer shall submit a statement of the duty paid,
other than by way of utilisation of CENVAT credit under the CENVAT
Credit Rules, 2002, along with the refund amount which he has
taken credit and the calculation particulars of such credit taken, to
the Assistant Commissioner of Central Excise or the Deputy
Commissioner of Central Excise, as the case may be, by the 7th day
of the next month to the month under consideration;

(e} the Assistant Commissioner of Central Excise or the Deputy
Commissioner of Central Excise, as the ecase may be, -after such
verification, as may be deemed necessary, shall determine the

- amount correctly refundable to the manufacturer and intimate the
same to the manufacture by 15th day of the next month to the month
under consideration. In case the credit taken by the manufacturer is
in excess of the amount determined, the manufacturer shall, within
five days from the receipt of the said intimation, reverse the said
excess credit from the said account current maintained by him. In
case, the credit taken by the manufacturer is less than the amount of
refund determined, the manufacturer shall be eligible to take credit
of the balance amount;

{f) in case the manufacturer fails to comply with the provisions of
clause (a) to {e), he shall forfeit the option, to take credit of the amount
of duty during the month under consideration, other than by way' of
utilisation of CENVAT credit under the CENVAT Credit Rules, 2002,
in his account current on his own, as provided for in clauses (a) and
{c); . '

{g) the amount of the credit availed irregularly or avdiled of in excess
of the amount determined correctly refundable under clause (e} and
not reversed by the manufacturer within the period specified in that
clause, shall be recoverable as if it is a recovery of duty of excise
erroneously refunded. In case such irreqular or excess credit is
utilised for payment of excise duty on clearances of excisable goods,
the said goods should be considered to have been cleared without
payment of duty to the extent of utilisation of such irregular or excess
credit. : '

Explanation. - For the purposes of this notification, duty paid, by
utilisation of the amount credited in the account current, shall be
taken as payment of duty by way other than utilisation of CENVAT
credit under the CENVAT Credit Rules, 2002. *

9.1 In the backdrop of above legal provisions, I observe that the Appellant
had availed re-credit of duty paid in cash in their account current, wlhich
also included Education Cess and S.H.E. Cess, as per clause(b) above and
.filed Re-credit applications as per clause(d). The Assistant Commissioner
determined correct re-credit amount vide various Re-credit orders as
detailed at Para 9 of the impugned order, in terms of clausé(c). It is not
brought on record that said Re-credit orders were reviewed by the
Department, and hence, the same attaiﬁec_l .ﬁnality. The‘clause (g}.comes '

into picture for recovery of any amount of credit availed irregularly or availed
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in excess of th_e amount determined @der clause(e) on verification of re-
credit applications. THe recovery proceedings envisaged in clause(g). are
confined to Re-credit orders issued in terms of clause(e) and it cannot be
invoked independently without any time limit. The findings of 'the
adjudicating authority that the said notification contains inherent power for
recovery of duty without any time limit is e_rronéous and not correct
interpretation of said notification. The Adjudicating authotity has missed
the basic principle of jurisprudence that a notification issued in exercise of
limited powers vested under the Act is subordinate to the Act and cannot
override ot'helr general provisions under that Act. In case of conflict between
, thé provisions' under the Act and the notiﬁéation, Act will prevail. If it was
found that the Appellant was not eligible for refund of Education Cess and
S.H.E. Cess, then the jurisdictional Asstt./Dy. Commr. could have curtailed
re-credit amount while passing Re-credit orders or the Department could
have reviewed the said Re-credit Orders, which was not done. However,
initiation of recovery proceedings under claqse(g) after Re-credit orders have

attained finality, is not legally sustainable.

9.2 Irelyon the Order passed by the Hon’ble CESTAT, Kolkata in the case
of M/s RNB Carbides & Ferro Alloys Pvt. Ltd. reported as 2021 (378) E.L.T.
474 (Tri. — Kolkata), wherein it has been held that,

“21. Looking from a perspective altogether different from the case of
valuation of excisable goods, the entire proceedings in the instant -
case mainly relate to the recovery of amount already refunded
claiming the same to be a case of “erroneous refund” under Section
11A of the Act. The whole basis of the Revenue that freight amount
is not includible in the assessable value, as has subsequently been
held by the Supreme Court in Ispat Industries (supra), to state that
the buyer’s place can never be said to be place of removal. In our
view, the refund already sanctioned by relying on the judicial legal
precedents holding the field then as well as the clarifications issued
by the Board, the same cannot be termed as “erroneous refund”. In
this regard, it would be worthwhile to take support from the recent
- decision of the Hon’ble Gauhati High Court in the case of Topcem
India v. UOI - 2021 (376} E.L.T. 573. In that case also, refund was
sanctioned of the cess amount along with the basic excise duty in
terms of the exemption notifications issued in the north-eastern
States. The said notifications provided for exemption by way of
refund of the duty paid through account current (PLA). By a
subsequent decision of the Supreme Court in Unicorn Industries, it
was held that the previous decisions of the Supreme Court in S.R.D.
Nutrients case which upheld exemption of the cess amount was held .
to be per incurium. As a result thereof, the Department procgeded to
recover the cess amount refund of which was already sqnct.r.oned by
terming the said refund to be “erroneous”. The Gauhati ngf?, Court
clarified the position that refund already sanctioned by taking the
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support of the legal precedents holdmg the ﬁeld then cannot be
termed as erroneous merely because of the change in legal posmon
subsequently. The Court noted as below:-

“46. “Erroneous Refund”

The provisions of Section 11A in the context of the present
proceedings have been invoked by the Department by treating
the refunds granted earlier to the petitioners to have been
granted “erroneously”. A perusal of the provisions of Central

~ Excise Act and the Rules framed thereunder reveals that the
term erroneous has not been defined anywhere. In this context,
it is relevant to refer to the judgment of this Court rendered in
Rajendra Singh (supra) wherein by refem‘ng to the Black’s Law
Dictionary, it was held that “erroneous” means involving error;
deviating from law. In the said judgment, it is held that an
order cannot be termed as erroneous unless it is not in
accordance with law. It is held that if an officer acting in
accordance with law makes certain assessment and
determines the turnover of dealer, the same cannot be branded
as erroneous. In another matter, the Division Bench of this
Court in Victor Cane Industries v. Commissioner of Taxes and
Ors., reported in 2001 SCC Online Gau 216 : (2002} 2 GLR 69,
held that simply because the law has changed or earlier law
laid down has been reversed, it would not entitle the revisional
authority to reopen the earlier assessments.....

47. Another Division Bench judgment of this Court rendered
similar findings in the case of Mahabir Coke Industries,
reported in (2007) 4 GLR 515. It was held that even if
subsequently the law is changed or reversed, the assessments
already completed cannot be allowed to be opened’as the law
covering the field relating to exemption of tax to a new Industry
at the time of passing of the order of assessment to be
considered......

"In the present case also, the Department by relying on the
subsequent decision of the Supreme Court in Ispat Industries
has proceeded to take a view that freight amount can never be
included in the assessable value. In our view, the refund
already sanctioned cannot be termed as “erroneous refund”
more so in view of the fact that refund has been duly
sanctioned by the Department as per the laws prevailing then
duly supported by the C.B.E. & C. clarifications at relevant
point of time.

22. In view of the above discussion, the appeals filed by the
assessee are allowed and the appeals filed by the Revenue are
dismissed as withdrawn under the National Litigation Policy.. Since
the issue has been decided on merits, we are not exammmg the plea
on limitation.”

10. I also find that in similar issue involved in the case of appeal filed
before this office by M/s Jindal Saw Litd., the Appellate authority vide Order-
in-Appeal No KCH-EXCUS-000-APP-001-2022 dated 27.04.2022 had set ’
aside the demand raised on similar groundé. Hence, | find it prudent not to

deviate from the stand taken by this appellate authority in its earlier order.
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11. In view bf the above, I set aside the impugned order for demand of Rs.
40,82,700/- under the provisions of Notification No 39/2001-CE dated
31.07.2001, as amendéd ‘read with Section 11A of the Act and recovery of
mterest under Section 11AB/11 AA ibid.

12, il gR1 aof @ T aﬁamﬁmmaﬂ%ﬁmw% |
12. The appeal filed by the Appeliant is dlsposed off accordingly.
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