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Appeal No: V2/110/GDM/2021

"+t ORDER-IN-APPEAL ::

M/s Shamji Manji Sorathia, Plot No 460 - 461, Khodiyar Tower, Ward - 3B,
Adipur, Kutch, Gujarat - 370205 (hereinafter referred to as ‘Appellant’) has
filed present appeal against Order-in-Original No. 05/GST/AC/2020-21 dated
31.08.2020 (hereinafter referred to as ‘impugned order’), issued by the
Assistant Commissioner, .Central GST Urban Division, Gandhidham (Urban) -

Kutch (hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are'fhat Appellant were engaged in mining
of black trap for which they had obtained mining rights from the Gujarat
Government for mining of black trap at Nagalpar, Anjar, Kutch. They were
paying Royalty to the Government of Gujarat. With effect from 01.04.2016, the
appetlant was liable to pay Service tax under Reverse Charge Mechanism for
“services, provided by Government or a local authority by way of assignment of
right to use any natural resources”. However the appellants had neither
obtained registration under the provisions of Finance Act, 1994 nor filed the
periodical returns as prescribed under the Finance Act, 1994 and Rules made

thereunder.

3. Investigation carried out at the premises of the appeilants revealed that
there were four individual firms/persons who were engaged in mining process,
who operated from the same address. During the course of investigation the
appellant submitted that as per his understanding, Notification No 22/2016-57
dated 13.04.2016 and CBEC Circular No 192/02/2016-ST dated 13.04.2016,does
not apply to him, hence he was not liable to pay Service tax on royalty paid to
Gujarat Government. As they failed to pay the Service tax, a Show Cause Notice
was issued to them proposing recovery of Service tax amounting to Rs.
6,69,720/- under Section 73(1) of the Finance Act, 1994 along with interest and
penalty under Sections 76, 77 and 78 of the Finance Act. Late fees was also
proposed to be recovered under Section 70 of Finance Act read with Rule 7C of
the Service Tax Rules, 1994 for failure to file ST-3 returns for the period 2016-17
to'2017-18 (Upto June-2017).

4.. The above Show Cause Notice was adjudicated by the adjudicating
authority vide the impugned order whefein the demand of Service tax of Rs.
6,69,720/- was confirmed under proviso to Section 73(1) of the Finance Act
along with interest under Section 75 of the Act. The impugned order imposed
penatty of Rs.6,69,720/- under Section 78(1) of the Act upon Appetlant with
risdotion of reduced penalty as envisaged under second proviso to Section 78(1) of

[3] ﬁ/



Appeal No: V2/110/GDM/2021

the Act. The impugned order also imposed penalty of Rs. 10,000/- upon the
Appellant under Section 77 of the Act. The impugned order also confirmed

recovery of late fees in terms of Section 70 of the Act read with Rule 7C of the -

Service Tax Rules, 1994 for non filing of returns.

5. Being aggrieved with the impugned order, Appellant has preferred appeal

on various grounds, inter alia, as below:-

(i)

(ii)

(iiff)

(iv)

(v)

The adjudicating authority has not considered the relevant submissions
made by the appellant in the reply and has erred in holding thét they
were liable to pay service tax on the royalty paid to the Government.
That royatty was not paid to State Government as a value of any
service received from State Government. That the adjudicating
authority has not considered the fact that mining is not a declared

service in terms of Section 66E of the Finance Act because obtaining

mining rights from the State government does not in any way mean

that the state government has rented the property to the appellant.
That revenue has not proved any intention to evade payment of
service tax, hence invoking extended period of limitation is not
justified.

That the Royalty paid by them to the Government of Gujarat has been
reflected in their books of accounts and the payments have been made
in accounted manner i.e by crossed cheques drawn in favour ;of the
State Government.

That the adjudicating authority has not proved beyond a reasonable
doubt that a charging event has occurred in the present case; that the
adjudicating authority failed to establish that the mining rights
granted to the appellant by the State Govt. was a servi.ce attracting
levy of service tax.

That Ithe appetlant was carrying on Mining activity for its ow revenue |

and profits and not on behalf of the State Government. Hence there is
no service involved as defined under Section 65B(44) of the Finance
Act. The Adjudicating order does not specify the basis on which

granting of mining rights was considered in the nature of renting of

immovable property.

That the adjudicating authority failed to consider the most crucial
provision of the Finance Act which defines the term “immovable
property”. However in view of provisions contained in .Section 65 (105)
(zzzz) of the Finance Act, vacant land solely used for mining purposes

has been excluded from service tax net in respect of renting of

k 4]
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{(viii)

Appeal No: ¥2/110/GDM/2021

immovable property service, They also added that in view of provisions
contained in para 6.3 of Circular DF 334/1/2010-TRU dated 28.02.2007
wherein the Government has clarified that vacant land solely used for
mining purposes was in the nature of immovable properties excluded
from the scope of service of renting of immovable property for use in
the course of furtherance of business or commerce.

That the licence granted by the Govt. to an individual for permitting
him mining operatiohs on payment of royalty in accordance with the
rate(s) fixed under the statutory provisions is not in the nature of

renting of immovable property and hence no a declared service

" chargeable to service tax. That the mines where mining operations are

carried out is never under possession or controt of the appellant. They
only have the right to carry our mining operations on the vacant lands.
Further there is no rent agreement between and state govt and the
appeliant for the mines. Thus the State Govt has not rented the mines
to the appellant. '

That the arrangement for mining rights is under the provisions of the
Mines Act and that the said act has not been enacted for renting or
letting out or leasing any immovable property (like mines) to any
person. The only right or permission granted by virtue of such licence
is for the holder or his agents or servants or workmen to enter the
tands over which such permit or licence has been granted.

That Section 65(90a) of the Service tax Act refers to various

" expressions like renting, letting, teasing, licensing or other similar

arrangements for immovabte property. But the expression *licensing’ is
not used in the sense as contemplated under Section 4 of the Mines
Act. This expression is preceded by words like renting, letting and
leasing; and therefore by virtue of the principle of ejusdum generis,
the expression ‘licensing’ would also take its colour and meaning from
three preceding eipressions. That the provision of mining licence or
mining lease is a statutory provision under the Mines Act, and the only
right the holder of such licence gets from the State Govt. is to
undertake mining activities over the concerned lands.

That the Royalty was paid to the State government on advalorem
basis and it was the share of the government in the mineral won by

the company by extracting minerals from mining operations at the

" mining area. Hence there is no service involved for demanding service

tax. They submitted further that the adjudicating authority has not
given any finding on the issue that the grant of mining rights by the

State govt. for undertaking mining operations on vacant lands is

2 ﬁﬂ,
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Appeal No: ¥2/110/GDM/ 2021

éervice attracting service tax liability. They placed reliance on the

following case laws :

a) AV Fernandez v. State of Kerala, AIR 1957 5C 657

b) Murarital Mahavir Prasad V B.R. VAd, AIR 1976 5C 313,

c) Mathuram Agrawal v State of M.P. , (1999) 8 5CC 667,

d) CWT V Eltis Bridge Gymkhana (1998) 1 SCC 384

e) Commr. Of C. Ex. & Customs Surat-1 Vs Patel Vishnubhai Kantilal &
Co. , 2012 (28) STR 113 {Guj.)

That the Royalty paid to the State govt was not a consideration for

service and it was charged and collected by the State Govt. in

accordance with the provisions of the Mines Act. They placed reliance

upon the following case taws in their support e

a) Navinon Ltd Vs Commissioner of Central Excise, Mumbai-V! reported
in 2004 {(172) ELT 400

b) India Cement Ltd Vs State of Tamil Nadu reported in AR 1990 SC 85

That the. adjudicating authority has erred in relying upon the Circulr

No 192/02/2016-5T dated 13.04.2016 and Notification 22/2012 ST,

since mining rights is not a declared service and therefore,

clarification given by the Board at Entry No 9 of the aforesaid circular

is totally in appticable to the present case.

That the adjudicating authority has erred in relying upon the decision
of Hon’ble Rajasthan High Court in the case of Udaipur Chambers of
Commerce and Inds Vs Union of India reported in 2018 (8) G.5.T.L. 170
(Raj) since the same has been stayed by the Hon’ble Supreme Court .
That the adjudicating authority has erred in invloking extended period,
since they were under the bonafide imp.ression that there was no
service tax liability for the activities undertaken by them. They placed
reliance upon the decision of the. Appellate Tribunal, Ahmedabad in
the case of M/s Surya Offset reported in 2011 (267) ELT 51¢ in their
support.

They added further that the mining rights transaction was with the
State Govt. and nothing is hidden or suppressed. That the payment of
royalty was made to the State Govt. through crossed cheques i.e in
fully accounted manner and the same is reflected in their books of
accounts and also subject to the State Govt.’s audit. That there was
no suppression of facts involved in their case. They place reliance on
the following case laws in their support :-

a) Padmini Products and Chemphar Drugs & Liniments reported in
1989 (43) ELT 195 (SC) and 1989 (40} ELT 276 (SC) respectively;

)A“y el



Appeal No: v2/110/GDM/ 2021

b) Continental Foundatton Jt. Venture V/s CCE Chandlgarh reported
in 2007 (216) ELT 177 (5C)
c) M/s Jaiprakash Inds. Ltd. Reported in 2002 (146) ELT 481 (5C)

(xv) That the imposition of penalties under the provisions of Section 77 and
78 and recovery of latefees under Section 70 was not justified since
there was no cogent and reliable evidence in support of the charges
leveled in the Show cause notice. That separate penalties -cannot be
imposed for the same cause. They placed reliance upon the decision of
Hon’ble Supreme Court in the case of M/s Hindustan Steel Ltd.
Reported in 1978 ELT (J159). o

(xvi)  That the recovery of interest under Section 78 of the Finance Act,
1994 is also without any authority , since there is no short tevy or short
payment of excise duty.

In view of their above submissions they requested to set aside the
impugned order.

6. Personal Hearing in the matter was held on 30.11.2022 virtual mode.
Advocate Sudhanshu Bissa appeared for hearing on behalf of the appéllants and
reiterated the submissions made in the appeal. He referred to the definition of
Service under section 65B(44) of the Finance Act, 1944 which is applicable onty
when an activity is performed. for a consideration. In their case royalty was paid
on the basis of minerals removed in terms of provisions under Section 9 of the
Mines Act and rules framed thereunder. He reiterated that mining cannot be
considered as renting of immovable property in view of specific exclusion U/s 65
(105) (zzz). He added further that the judgement of Hon’ble Rajasthan High
Court relied upon by the adjudicating authority had been stayed by Hon’bie
Supreme Court and that since a significant question of interpretation of law is
involved, no fraud or suppression can be alteged and extended period cannot be

invoked.

7. | have carefully gone through the facts of the case, the impugned order,
the appeal memorandum and written as well as oral submissions made by the
Appellants. The issue to be decided is Whether the activity carried out by the
appellant is covered under category of taxable services or under the Negative
list and whether the impugned order, in the facts of this case, confirming
demand and imﬁosing penalty on the Appeltant is correct, legal and proper or

not.

8. !. find that the appetlant has obtained mining rights from the Gujarat

& wernment for extraction of Black trap. They have been paying royalty to the

e/
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Appeal No: v2/110/GDM/2021

Government of Gujarat under the provisions of the Mines and Minerals
(Development and Regulations) Act, 1957 for mining lease and mining, rights
granted to them. The Government of Gujarat has thus granted the mining rights
with respect to natural resources and have received consideration in the form of
royalty from the appellant. The activity of assignment of rights to use natural
resources is treated as taxable service and the licensee is required to pay
Service tax on the amount of consideration paid in the form of Rovaity under
Reverse Charge mechanism. The matter has been clarified by the Board vide
Circular No 192/02/2016-ST dated 13.04.2016, wherein it has been elab:orated at
point no 5 that :- ' |

“It is clarified that any activity undertaken by Government or a local
authority against a consideration constitutes a service and the amount charged
for performing such activities is liable to Service tax. It is immaterial whether
such activities are undertaken as a statutory or mandatory requirement under
the law and irrespective of whether the amount charged for such service is laid
down in a statute or not. As long as the payment is made (or fee charged) for -
getting a service in return (i.e, as a quid pro quo for the service received}, it
has to be regarded as a consideration for that service and taxable irrespective
of by what name such payment is called. It is also clarified that Service tax is
leviable on any payment in lieu of any permission or license grenied by the
Government or a local authority.” ' :

8.1 Itisafacton fecord that the appellant was granted mining rights by the
Govt. of Gujarat and the appellant has rpade payment of royaity to the
government based on the quantum of minerals extracted. Hence it directly
follows that the appellant has been granted some benefit by the gcvt. in lieu of
such payment made by them. It is amply clarified in the circular that any
activity undertaken by the Government against a consideration constitutes a
service even if the said activity is a mandatory requirement under the law.
Hence any payment made for getting a service in return will be considered as a
consideration and will be liable to Service tax. | find that it has been further
clarified in the aforesaid Circular that where natural resources are assigned
before 1** April 2016, the periodical payments for use of such resources {eg
spectrum user charges or license fees for spectrum or royalty paid on-extracted
" coal), due after 1°* April 2016, will be taxable. It has also be clarified that
Service tax witl be payable on righf to use natural resources in view of Rule 7 of
Point of Taxation Rules, 2011 as amended vide Notification No 24/2016-ST dated
13.04.2016 to provide that in case of services provided by Government or a local
authority to any business entity, the point of taxation shall be the earlier of the
dates on which : (a} any payment, part or full, in respect of such service
becomes due, as indicated in the invoice, bill, challan, or any other document

issued by Government or a local authority demanding such payment; or (b) such
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Appeat No: ¥2/110/GDM/2021

payment is made. Hence the point of taxation in case of thé services of the

assignment of right to use natural resources by the Government to a business

entily shall be the date on which any payment, including deferred payments, in

respect - of such assignment becomes due or when such payment is made,

whichever is earlier. Hence, in view of the above clarification given in the

Circutar and the Notification, the requirement of the term ‘service’ as defined
under Section 65B(44) of the Act to the effect that any activity carried out by a

persaon for another for a consideration, is a service, is fulfilled and the Royalty

to be paid by the mining lease holder as per the Mines and Minerats

'(Devetopment and Regulations) Act, 1957 is subject to payment of Service tax.

9.

| -find that the Government of Gujarat has provided the services of

allotment of mining rights in respect of the said property to the appellant.

Hence the appetlant is the recipient of such services. In terms of provisions
contained in Notification 30/2012 ST dated 20.06.2012, the recipient of service
i.e the appellant is liable to pay the Service tax.

9.1

The person liable to pay service tax under Reverse charge mechanism has

also been stipulated under Rule 2(1)(d) of the Service Tax Rules, 1994 which

reads as under :

9.2

“2 (1)(d) “person liable for paying service tax”,-

{i) In respect of taxable services notified under sub-section (2) of
section 68 of the Act, means, -

(A) | |

(Ey  in relation to services provided or agreed to be provided by

" Government of local authority except-

(a) renting of immovable property, and

(b) services specified in clause s (i), (ii) and (iii) of clause (a)} of
section 66D to any Business entity, located in a taxable territory, the
recipient of such service”

in terms of provisions contained in Section 68(2) of the Service tax Act

read with the provisions contained in Rule 2(1)(d)(i)(E) of the Rules and
Notification 30/2012-ST dated 20.06.2012, as amended, the service recipient is

liable to pay 100% Service tax in relation to services provided or agreed to be

provided by Government or local authority to any business entity located in the

taxable territory. In the instant case, the appellants have been granted the

hinizwg rights for extraction of black trap from the scheduled land and a

consideration on the basis of quantum of black trap extracted has been paid to

the Government in the form of Royalty. Hence by virtue of being the recipient

of service the appetlants are liable to pay Service tax on the royalty paid to the

Government. The contention of the appellant that mining cannat be considered

w oy
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as renting of immovable property,'insteaﬁ of giving any retief, oniy confirms -

that the appeliant is covered under Rule 2(1)(d) and is liable to pay-service ax

on reverse charge basis.

10. | find that the appetlant has cited the decision of the Apex Court in the
case of M/s Indian Celnent Ltd & Ors Vs State of Tamilnadu & othars, to the
effect that levy of service tax on royalty would not sustain. However, | find that
the Apex Court held in the case of State of West Bengal V Kesoram Industries Ltd
& Ors [(2004) 10 SCC 201], that Royalty in mining rights is not a tax on land but a
payment for the user of land. Rovalty is paid to the owner of land who may be a
private. person and may not necessarily be State. A private person owning tand is
entitled to charge royalty but not tax. The lessor receives royatty as iiis income
and for the lessee the royalty paid is an expenditure incurred. Royalty cannot be
tax. In view of the two conflicting decisions rendered in the case¢ of Indian
Cement Ltd and Kesoram Inds of the Apex Court, the matter has been réferred
to the Hon’ble Chief Justice of India to constitute a Nine judge Bench to answer
the reference whether royalty is in the nature of tax. The reference has not
been answered as yet by the Nine judge Bench and the matter has not been

conclusively decided. Hence the matter is res integra and cannot be relied upon.

10,1 Further, | also find that even in the GST Regime, it has been categorically
held that GST is leviable on the royalty paid to the Governnient. While
answering the question in the Sectorial FAQ in GST, whether GST is nayable on
royalty (to be paid to Government) for Mining lease granted by State Govt.
“Yes, on royalty GST wil.l apply under reverse charge mechanism. Further,:
such payment of GST under reverse charge mechanism would be eligible as
ITC in the hands of the recipienf of supply for payment of GST.” Hence it is
amply clear that royalty is not a tax, and Service tax is leviable on the ahount
paid as Royalty. Service tax demanded is rightly recoverable along with

applicable interest and penalty.

11, The appellant has contended that extended period is not invokable as
they were under bonafide belief that no Service tax is payabte. | find the in the
present regime of {iberalization, self-asséssment and filing of returns on-line,
the government has placed full trust on the tax payers and the concept is based
on mutual trust and confidence. Such a concept operates on the fundamentals of
honesty of the tax payer. Therefore the governing statutory provisions create an
absolute liability when any provision is contravened or there is a breach of trust
placed on the tax payer. In the_'instant case the appellant received taxable

ervices from the government without payment of Service tax under Reverse

[10]
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charge mechanism. They failed to disclose these details in their ST-3 returns
and the same has come to light only as a result of invesfigations carried out by
the department. Hence this act by the appellant amounts to willful
misstatement and suppression ‘of facts with an intention to evade payment of
' Sérvicé tax. It has been held by the Tribunal in the case of Mahavir Plastics Vs
CCE, Mumbai reported in 2010 (255) ELT 241 (T) that if the facts are gathered
during subsequent investigation, extended period can be invoked. Further there
is no discretion available with the Authorities under the Act with respect to
penaliy as, penalty under Section 78(1) of the Finance Act, 1994 is a mandatory
requirement when the demand is confirmed under proviso to Section 78(1) of the
Act, invoking extended period. Since invocation of extended period of limitation
on the grounds of suppression of facts is upheld, penalty under Section 78(1) of
the Act is inandatory, as has been held by the Hon’ble Supreme Court in the case
of Rajasthan Spinning & Weaving Mills reported as 2009 (238) E.L.T. 3 (5.C.),
® wherein it is held that when there are ingredients for invoking extended period
of limitation for demand of duty, imposition of penalty under Section 11AC is
mandatory. The ratio of the said judgment applies to the facts of the present

case. | therefore, uphold penalty imposed under Section 78(1) of the Act.

12.  In view of above; 1 uphold the impugned order and reject the appeal filed
by M/s Shamji Manji Sorathia. '

13,  oidfiepdl gRI s @17 sdia 1 Fioert SR aid § fan w1
13. The appeal filed by the Appellant is disposed off as above.
gaarta / dtested
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